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EIGHTY-SIXTH HEARING. 



Boston, Mass., Friday, Dec. 20, 1901. 

The Commissioners met at the Court House at 10 a. m. 

Mr. GREEN. If your Honors please, there is a question 
open in regard to the poles and pipes that are on private 
streets and alleys. We have very nearly adjusted this by 
agreement. There are two or three matters that we can't 
understand till we telephone to Holyoke. Mr. Brooks must 
furnish us some dates before we can check up some work. I 
don't see why this can't stand open and be put in any time. 
We both agree to that, so far as this portion is concerned, if 
the Commission is willing. 

Mr. BROOKS. May it please your Honors, if the purpose is 
to attack our title, our rights in any respect, we claim, of 
course, that this is not open under the pleadings in this case, but 
I presume whatever evidence was offered might be accepted for 
the time being, to be ruled on hereafter. I have no special ob- 
jection to that, and if anything of that sort is to be put in, I 
also want to put in a list of the streets in which our gas pipe 
was laid prior to any acceptance of the streets by the city of 
Holyoke, and prior to their becoming highways or public ways. 

Mr. MATTHEWS. In addition to what Mr. Green has 
said, I would like to call the attention of the Commissioners, 
as I have previously the attention of Mr. Brooks, to the Colony 
Ordinance of October 17, 1654; the Colony Ordinance of May 
17, 1684, and Province Laws, 1773-4, Chap. 26. 

Mr. BROOKS. I would like to take that, Mr. Matthews. 

Mr. MATTHEWS. I will give you a copy. 

Mr. BROOKS. I would like to see them now. 

(Book given to Mr. Brooks, by Mr. Matthews.) 

Vol. XVII. 
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2 FRIDAY, DEC. 20, 1901 

Mr. MATTHEWS. Before beginning the closing argument 
in this case, I desire to repeat the question which has been pro- 
pounded at various stages of this case to my learned friends 
upon the other side, and to ascertain, if we can, what the posi- 
tion of the Holyoke Water Power Company is with reference 
to its offer of water power ; whether it has offered the water 
power in this case for valuation, by the Commissioners, or 
whether it has offered the water power only upon the terms 
stated in its original schedule, or in the amended offer made 
through Mr. Gross, in Vol. VIII. 

Mr. BROOKS. Are you propounding a conundrum to me f 
Because, if you are, I should like to have it read. 

(Question read by stenographer.) 

I will take that question under consideration. 

Mr. MATTHEWS. That, it seems to me, is not a fit or 
appropriate manner in which to treat an important matter of 
this kind. I don't ask for Brother Brooks's opinion or argu- 
ment on a question of law: that I presume he will present 
with his usual ability and success after I have concluded mine. 
I want to know the answer to a simple question of fact whether 
the Holyoke Water Power Company offers the water power 
involved in this case to the City of Holyoke at such a price or 
rent or bonus as the Commissioners may determine upon the 
evidence in the case, or whether, as has been intimated, the 
Company understands that the Commissioners cannot value 
the power as to rent or bonus, but the City, if it takes the 
water power at all, must take it upon the terms suggested by 
the Company as to amount, rent, and terms of use. 

Now that is a question of fact, or rather, a question of elec- 
tion or option on the part of the Holyoke Water Power Com- 
pany. It is conceivable that a corporation finding itself in the 
position occupied by the Holyoke Water Power Company after 
the passage of the final vote by the City, might conclude that 
it would offer part of its property for valuation under the stat-r 
ute, and offer the rest of its property, or some thing or con- 
tract to be used in connection with its property, upon terms 
specified by itself in advance. 

It is conceivable that such a course might be for the in- 
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CLOSING ARGUMENT FOR RESPONDENT ON THE LAW. 3 

terest of the Company, and I am prepared to admit that the 
Company might have a right in law to make such a conditional 
offer. But we are in some doubt now, as we have been from 
the beginning of this case, whether the Holyoke Water Power 
Company has, in fact, ofiEered its water power, conditionally, 
i.e.t at a fixed rent and upon certain other fixed terms and 
conditions, or whether it has offered its water power, as well 
as its gas and electric light plant, upon such terms as to price 
and otherwise, as this Commission may find to represent its 
fair market value for the purposes of its use. 

Now, if I were propounding a question of fact, my brother 
might reply to me that the facts were in the fifteen volumes of 
evidence. If I were to ask him a question of law, he might 
say that he would reply when his hour was reached. But the 
question that I am asking is neither one of fact nor one of 
law, — at least it is not one of fact in the sense that it is a 
question of evidence. The question I propound is one of in- 
tent on the part of the Holyoke Water Company, an intent 
that ought to have been specified in its original schedule and 
proposal to the City, under date of January 8, 1898, but which, 
for some reason or other, was not then made entirely clear. 

This whole case has been tried, from the beginning to the 
end of it, in an uncertainty on the part of the respondent — 
and in equal uncertainty, I presume, on the part of the Com- 
missioners, — ^as to whether or not the Holyoke Water Power Com- 
pany intended and meant to offer its water power for valuation by 
the Commissioners. It seems to us that this question should 
be settled now. I don't know any way to force my brother to 
answer my question if he doesn't choose to, but his failure 
to answer it now will result, of course, in our being obliged to 
argue this case — as we have been obliged to try it — upon two 
alternative theories with respect to the water power ; to wit, 
first, upon the theory that the water power is offered for valua- 
tion by the Commissioners; and secondly, upon the theory that 
it is not offered for valuation, but that the property to be valued 
by the Commissioners is confined to the electric light plant 
and gas plant respectively. Am I able to extract any further 
light from you, Brother Brooks i 
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4 FRIDAY, DEC. 20, 1901. 

Mr. BROOKS. If Mr. Matthews had propounded this ques- 
tion to me some time ago, I might perhaps be in a condition 
to answer it now. I have my own opinion about what my 
answer will be now; but the lamentable death of the dis- 
tinguished gentleman with whom I have been associated in 
this case has, of course, precluded me from having any advice 
with reference to it, from any source. I expect to meet Mr. 
Gross this afternoon, the president of the Helyoke Water 
Power Company ; and I think to-morrow morning that I can 
take the responsibility of answering the question of my friend. 
But I should like to have as early as possible the remarks that 
he has made in this connection this morning, so that I may 
see just to what extent he desires information, if he hasn't it 
already. 

Mr. MATTHEWS. That suggestion, Mr. Brooks, I think 
will meet my purposes, because the other parts of the case will 
occupy my attention this morning and this afternoon. I will 
not take up the question of water power until I have heard 
from Mr. Brooks. Before passing from this matter, however, 
I should like to say that this is the same question that we sub- 
mitted for the consideration of the Holyoke Water Power Com- 
pany on November 12, 1900, at the beginning of the thirty-first 
hearing. The question will be found printed on the first page 
of Vol. VII. No answer was made at that time ; and in Vol. 
VIII., p. 265, the Company declined again to answer this 
question. 

Mr. BROOKS. I don't know that there has been any 
declination. I presume we might have said that our offer 
spoke for itself, but I do not care to take that position. I 
shall be perfectly willing to furnish any information that I am 
able to. I don't think there is any occasion for any special 
complaint this morning. 

Mr. MATTHEWS. I am not making any complaint. I 
am simply asking for information that will shorten my argu- 
ment, and possibly prevent the necessity of my asking the 
Court to listen to a reply to you on the question of water 
power. 

Mr. BROOKS. Your Honors may recall that there was a 
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series of deeds ofiEered by the petitioner, perhaps 37 or 38 
in number, showing the ownership of the petitioner to all the 
land along the river bank from the Trotting Park, which was 
some distance below the lot that ray friends picked out fof an 
ideal location, to the Northampton line. I thought they were 
in evidence, and I think so now. I do not think there is 
any question between us upon that. But I notice by the 
record that they seem to have been left with Mr. Green for 
inspection, and there is nothing in the record disclosing that 
they were actually put in evidence. Mr. Green hands me the 
deeds this morning, with the possible exception of one, No. 12, 
which does not seem to be amoi^g the lot. You will very 
likely be able to find that later, Mr. Green. 

Mr. GREEN. I don't remember what I did with it, if there 
was that one. 

Mr. BROOKS. I would like to have these go in now with 
the same efficacy that they would have possessed had they 
gone in in Vol. XIV. 

Mr. MATTHEWS. There is no objection. 

The CHAIRMAN. Very well. 

Mr. GREEN. Please make me think of that No. 12, Mr. 
Brooks. 

Mr. BROOKS. There is an index that goes with them, 
that I think ought to go in too for information, and deed No. 
12 you will endeavor to give me later. 

Mr. GREEN. I will look and see if I can find it. 

The deeds above referred to, 38 in number, were marked 
" Exhibit 290," as one exhibit. The deeds bear the following 
numbers: No. i, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 13, 13a, 13*, 

I3^» I3^» i3^» 13/ 'if* 13^ 13/ 14. i4^» I4*» I5» ^S^f i6» 
16^, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26. 

Accompanying the above is Indenture between- Holybke 
Water Power Company and Clemens Herschel, dated May 15, 
1886, marked "Exhibit 291." 

Index to above marked "Exhibit 292." 
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CLOSING ARGUMENT ON BEHALF OF THE CITY 
OF HOLYOKE. 

BY NATHAN MATTHEWS, JR. 



Mr, Chairman and Gentlemen of the Commission: — 

The Commissioners will be ready to receive the congratula- 
tions of counsel upon approaching the end of this long case. 
These congratulations must, however, be tempered with regret 
that one of us, who had taken so prominent a part in the trial 
of this cause, has been removed to another sphere. It has 
been the lot of all of us who are members of the bar to have 
tried cases with, or on the other side from, Mr. Goulding, upon 
other occasions ; and our connection with him in this case was 
as pleasant and promised to be as fruitful in instruction and 
information as in the others. But, to our great sorrow, he was 
taken from us last summer ; and we are therefore obliged to 
close this case without him. 

Death has also intervened since the last meeting of the Com- 
missioners in this cause, to remove one of the last witnesses 
who took the stand, — Mr. Tower, — and has otherwise inter- 
rupted the course of the trial in two or more instances, so that 
it is a matter for congratulation all round that the case can be 
presented finally at the present time. 

The petition was filed upon the 15 th day of March, 1898. 
The Commissioners were appointed on the 12th of May in the 
same year. The first hearing was held on April 5, 1899, hav- 
ing been postponed until that date at the request of the 
parties, rather than at the instance of the Commissioners or 
counsel. The eighty-fifth and final hearing was held upon the 
23d of May, 190 1. This cause, therefore, was tried in practi- 
cally two years, notwithstanding an interruption of about ten 
months, caused by the attempt of the parties, acting under 
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the sanction of a special act of the legislature, to compromise 
the case. Deducting that interval of ten months, it appears 
that the actual trial of this case has occupied not more than 
fourteen months. In view of the not unnatural criticism which 
has been made in many quarters, particularly among the in- 
habitants of the City of Holyoke, at the delays, which may 
have seemed to outsiders and to laymen unaccountable, I deem 
it my duty to call attention to the fact that the trial of this 
cause, the longest valuation case, I believe, as measured by 
the amount of testimony, ever tried in the United States, was 
completed in the space of the fourteen months. 

The case has been a long one, and I think it only fair to 
note, in passing, that the number of hearings was prolonged, 
and the amount of testimony necessary increased, by the 
attitude taken by the Holyoke Water Power Company, par- 
ticularly upon the question which I alluded to a moment ago, 
as to the nature of its offer of water power. 

Another and more certain cause of the length to which the 
hearings in this case have been protracted, was the failure of 
the commissioners to rule upon the questions of evidence, and 
upon the admissibility of certain theories of valuation, as and 
when the same were first presented. The commissioners 
adopted, doubtless with entire propriety, the course which was 
followed in the first valuation case which was tried in England 
under the Tramways Act, and heard substantially all the evi- 
dence offered by either side upon various inconsistent and al- 
ternative interpretations of the law, reserving, until the evidence 
was closed and the final arguments made, the determination of 
the admissibility of the evidence offered. That was the course 
adopted in this case. It was, perhaps, the best course for the 
commissioners to pursue ; having before them the construction 
of a law modelled in many particulars after the English Acts, 
but differing in others, and one, the interpretation of which had 
never yet received any aid from our Supreme Judicial Court. It 
is the only statute of the precise sort that was ever passed by 
any legislature in the United States of America ; and no close 
precedent for it can be found except in the Tramways Act 
passed by the British Parliament in 1870, and the Electric 
Lighting Act of 1882. 
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8 FRIDAY, DEC. 20, 1901. 

Counsel for the City may, at times, during the progress of 
this cause, have seemed over-solicitous to argue the questions 
of law as they were presented from day to day, but it was be- 
cause they felt that unless those questions were settled as and 
when they arose, the case would be unduly prolonged. Coun- 
sel for the Company, however, were very strongly of the opin- 
ion that all questions of law should be reserved until the final 
arguments, and that was the decision of the commissioners: 
with which decision we have no quarrel, and which, as I said 
before, was perhaps the most judicious on the whole for them 
to make. But it is easy to see, in looking back on the case, 
that much time at least could have been saved by a peremptory 
ruling upon many of the questions presented by the petitioner 
while its evidence in chief was going in ; as in case the ruling 
was adverse to the Company it would not have been necessary 
for the City to have met the evidence in question. 

In any view of the case, however, it was bound to take what 
would seem to outsiders and to laymen an inordinate amount of 
time. We had in this case a novel law : a statute passed, as 
has often been the case in Massachusetts, to blaze the way for 
other legislatures; a scheme of municipal ownership entirely 
different from any that had ever been furthered by the legisla- 
ture of this Commonwealth, or of other States in the Union ; 
we had, therefore, a case which, if it had involved the valuation 
of but a single subject matter, would necessarily havie been a 
long and tedious case to try. 

But, as it happened, this particular case presented four dis- 
tinct subjects for valuation : a gas works, an electric plant, a 
water plant, and a certain class of water power or a certain con- 
tract for the use of water power, which was tendered by the 
Company to the City. 

We have these four distinct subjects of valuation, each of 
them necessitating a lengthy trial. And, without dwelling any 
further upon the length of time to which this case has been 
protracted, I desire simply to call attention to the fact that 
this case, involving four distinct subject matters of litigation 
and of valuation by the Commissioners, has been completed in 
fourteen months of actual trial, and eighty-five hearings ; while 
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the Newburyport case, the Gloucester water case, the Kettle 
Brook case, the Boston Belting Company case, and other valua- 
tion cases which have recently been tried in Massachusetts, in 
all of which substantially only a single thing or subject was 
under valuation, occupied from one-half to two-thirds as much 
time, both in regard to the number of hearings and to the mass 
of printed testimony. 

This case, Mr. Chairman, has not only been a long one, but 
it is a most important one. It involves the construction of the 
Municipal Lighting Law of Massachusetts, which, as I said, is 
the first attempt to permit towns and cities to go into the busi- 
ness of gas and electric lighting, in conf^etition upon terms of 
equity with the corporations engaged in private business in the 
communities in question ; that is, it is the first general effort of 
that sort ; the first general legislative permission for municipal 
competition or municipal ownership upon terms which recog- 
nize that private capital operating in the community in ques- 
tion has some right to legislative protection, as a condition 
precedent to the establishment of a public plant. 

The case is important, by reason, also, of the amount involved 
in it, as measured by the difference between the claims made 
by the respective parties, throwing entirely aside, as unworthy 
of a moment's thought, the Company's attempt to secure a valu- 
ation of its property on the basis of a capitalization of the 
earnings of its business, and confining myself simply to the es- 
timates of the value of the Company's property. The differ- 
ence is large. The Company wants about ^330,000 or ^340,000 
for its gas plant, and about the same amount for its electric 
light plant, or a total of nearly ^700,000 in cash for its prop- 
erty, and a rent of ^24,750 per annum for its water. The 
City's contention is that the value of the gas plant is not in ex- 
cess of {200,000 ; that the value of the electric plant does not 
exceed {140,000; that the value of the entire property, both 
plants combined, is therefore not in excess of {340,000, and 
that the annual value of its water power for operating the elec- 
tric light station is from {4,500 to {5,000 per annum only. 

We thus have a difference of about {350,000 in the amount 
which the parties respectively claim to be the fair value of 
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the tangible property involved in this case, and a difference 
of some $i9,cxxD per annum, which, capitalized at 5 percent., 
is nearly ^4CX),ooo more in the valuations put by the respec- 
tive parties upon the water power offered with the electric light 
plant. And if the Commissioners consider for an instant the 
exaggerated valuations placed by the Company upon its prop- 
erty and franchises and business, the discrepancy between the 
parties, the amount at issue is far greater still. 

The decision of this case, Mr. Chairman, is awaited, as the 
Commissioners must well know, with great interest and anx- 
iety by a great many different people. The parties to the 
case, in the first instatice, — and one of them represents the 
entire population of the City of Holyoke, — are deeply inter- 
ested in the outcome ; for, having intended, as appears from 
the vote which was passed by the City Council and submitted 
to the people, to establish merely an electric lighting plant, 
possibly only for municipal business, they found themselves 
confronted, after they had acted at the election of 1897, with 
the possibility or probability of having to buy, not only an 
electric light plant, but a gas works, which they had had no 
thought of acquiring up to that time, and also with the claim 
that they should pay an unheard-of rent for the water power 
which was used to operate the electric light plant. The issue 
in this case, therefore, is one of great financial moment to the 
people of Holyoke ; and the decision of this tribunal is awaited 
by every person in the community, every official, every tax- 
payer, every inhabitant of Holyoke, with the liveliest interest. 
And there is one class of the city officials of Holyoke who 
must be watching the award of this tribunal with a special and 
peculiar concern. I refer to the assessors of the City of Hol- 
yoke; for, as you know, a large part of the wealth of Holyoke 
is invested in mill property, and the assessors are obliged to 
value in one way or another, as appurtenant to land, as a ca- 
pacity of use, or in some other manner, the water power used 
by the mills to run their business. They have doubtless been 
valuing that water power upon certain theories as to market 
price and value. If the award of this tribunal should result in 
placing a higher or a different value upon one class of power 
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in the City of Holyoke, that would necessarily have a tendency 
to aflEect the action of the assessors of the City of Holyoke in 
their official capacity ; and the valuation of any one class of 
power necessarily affects the valuation of all classes of power. 
If, for instance, the so-called non-permanent water, or water 
power on the non-permanent basis, which is a mor^ accurate 
expression, I think, is worth so much a year, why, water power 
on a more favorable basis — permanent, guaranteed power — is 
worth considerably more. Therefore, a determination by this 
tribunal of the value of this so-called non-permanent water 
power in Holyoke is bound to have an important effect upon 
the valuation of all mill property in the City of Holyoke and 
upon the action of the City assessors, — that is to say, if it 
should materially differ from the values now assumed by the 
assessors. And there is another class in the community that 
is watching the result of this controversy with considerable 
interest, and that is the large numbers of lawyers, city and 
State officials, and members of the Legislature who have occa- 
sion to consider from time to time the meaning of the Munici- 
pal Lighting Acts of 1891-93 and the advisability of modifying 
that legislation or extending its scope. Municipal corporations 
generally throughout the country seem, if I may judge from 
the numerous requests for the evidence in this case, to be par- 
ticularly interested in it. I don't know whether the Commis- 
sioners have had the same experience that I have had ; but, if 
they have, they will have had requests, not only from all parts 
of this country, but from Europe, for the evidence, the argu- 
ments, and, particularly, the findings of law and value, as they 
shall be rendered. 

As to what the action of the Commissioners in this case 
should be, I may perhaps be permitted to offer a few sugges- 
tions. They are acting under a law which provides, in Section 
13 of the Act of 1 891, that they shall adjudicate what property, 
real and personal, etc., shall be sold by one and purchased by 
the other, and what the price and other conditions of the sale 
and delivery shall be. And Section 14 provides that after the 
award of the Commissioners either party may ** apply to the 
Court for a hearing on such award relative to any matter of fact 
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or law pertaining to the same." I desire to direct your Honors' 
attention particularly to those words, " relative to any matter 
of fact or law pertaining to the same," because the presence 
of those words in this Statute indicate an express intention on 
the part of the legislature that the practice which ought in my 
judgment to obtain in all valuation cases, shall at least obtain 
in valuations arising under the Municipal Lighting Act. Most 
of the valuation cases in this State are tried under the terms 
of special statutes with which we have nothing to do, perhaps, 
or under the tax law of 1890, where, as you know, the ag- 
grieved party can appeal from the action of the assessors to the 
Superior Court, a Commissioner is appointed who reports to 
the Court, and the Court itself may hear the cause all over 
again. That procedure was adopted to obviate the injustice 
evident in such cases as Beverly, of permitting the assessors to 
fix the values of property at any figure they chose, subject only 
to an appeal to the County Commissioners. Both assessors 
and County Commissioners being in a sense political officers, 
the fact that there was no appeal to the courts of law was felt 
by the property owners of this State to be a great injustice, 
and as that feeling happened to culminate at about the same 
time as the agitation over the division of Beverly Farms, both 
matters were settled by one and the same law, which was 
drawn largely in my office. That act has been eminently suc- 
cessful, as indicated by the very relatively few appeals that 
have been taken under it. There has never been an appeal, I 
believe, in the city of Boston, under that law. Many appeals 
have, however, been taken to the Superior Court by corpora- 
tions, mills, and others, for a revaluation of their property by 
judicial process ; and the practice is, if the parties insist upon 
it, to have the case entirely retried by the Court after the 
report of the Commissioner is filed. 

Now, if this Commission were acting under a statute like 
that, I should still claim that it was their duty to make a find- 
ing upon every question of fact or law suggested or requested 
by either side, in order that, when the case came before the 
Court itself, the issues between the parties might be reduced 
to the fewest number possible, and the expense of an entire re- 
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trial saved. That I understand to be the practice of many 
commissioners who are appointed under that act. I might, for 
instance, refer to the elaborate findings in the Tremont & Suf- 
folk and the Troy Cotton Manufacturing Company cases, re- 
ported in 163 and 167 Mass., respectively. If, therefore, the 
Municipal Lighting Act had used general language, such as is 
found in the law regulating appeals from assessments, passed 
in 1890, — general words giving to either party a right to ap- 
peal to the Court, — I should still argue that it was the duty of 
the Commissioners to facilitate the labors of the Court, by find- 
ing in the first instance any question of either fact or law that 
cither party may suggest. That duty seems to me to have 
been specifically enjoined by the Legislature in the enactment 
of the Municipal Lighting Law, because Section 14, from 
which I have already quoted, provides explicitly that the hear- 
ing before the Court shall be relative to " any matter of fact or 
law pertaining to the same " ; and it is too plain, it seems to 
me, for argument, that, in view of that procedure, the Com- 
missioners should grant the request of either party to this case, 
and make a ruling of law or a finding of fact upon every single 
point that may be suggested by either. 

Apart, however, from the language of the statute, that is the 
only way, Mr. Chairman, it seems to me, to justify the great 
expense and length of these hearings. Causes of this .magni- 
tude and importance are tried before commissioners rather 
than before a jury, for the sake of getting or receiving more 
careful thought and attention, and of having the decision for- 
mulated in a more painstaking and detailed manner than is pos- 
sible by a jury trial. Of course. Before a jury, issues can be 
framed ; but we all know in practice that/ when the issues get 
to be more than four or five in number, they tend to confuse 
the deliberations of the jury. If, however, the case is tried by 
commissioners in the way we suggest, there is no possibility of 
confusion, no matter how great the number of special issues 
which the parties themselves frame ; and it seems to me the 
' only way to justify the great, and what many persons think the 
inordinate, expense of judicial proceedings of this kind, is that 
they shall result in a careful, detailed, painstaking report upon 
every question of fact or law propounded by either party. 
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I need not, of course, suggest to the members of this Com- 
mission that there should be no rough or indiscriminate process 
of averaging resorted to. Such a process simply puts a premium 
upon the number of witnesses each side calls, and is a reflec- 
tion even upon the capacity of a jury. Nor need I suggest 
that the Commissioners will not, by indirection, — as a jury 
sometimes does, — work into their values elements which, as a 
matter of law, they think should be excluded. If, for instance, 
the Commissioners conclude that the earnings of this corpora- 
tion in its business are not to be taken into account by them in 
valuing its property, — there is, of course, no danger, in a case 
tried before a Commission, that the earnings will, in some way 
or other, be worked into the property valuations found by the 
Commissioners. We assume that no franchise values will be 
surreptitiously worked into a property valuation by a commission 
which determines, as a matter of law, that a franchise valuation 
is incompetent. And finally, if the Commissioners decide that 
any element which is not conceded to be an element of value 
by both sides of the case is properly to be taken into account, 
they should state the fact and estimate its amount, so far as is 
humanly possible for them to do. That suggestion has refer- 
ence to a number of so-called elements of value which the Com- 
missioners may perhaps think of some assistance in determin- 
ing the fair market value of the Company's property in this 
case, but which are not conceded by the respondent to have 
legitimately that effect. If the Commissioners decide to take 
any of those elements into account — as we do not think they 
will decide, after hearing the arguments and the evidence — 
but if they should decide to take any of those elements into ac- 
count, the only way to do justice to the City of Holyoke, the 
only way to preserve the rights of the respondent in this case^ 
and prevent a re-trial of the whole cause before the Court, is 
to specify with the greatest particularity the character, nature 
and extent of those elements, and the amount which, in the 
judgment of the Commission, they represent. 

Now, in regard to the argument of this case, Mr. Chairman, 
it is our purpose to submit a brief covering the law points in 
the case, which is ready now, except for the insertion of a few 
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matters and for one or two clerical errors, or printer's errors. 
We shall endeavor to have it in shape for the Commissipn at 
the close of- the arguments. We also hope to be able to pre- 
sent an abstract of the evidence. In submitting the law part 
of this brief, we desire at the outset to disclaim any intention 
to prepare a compendium or treatise upon the law of valuation, 
although possibly the length of the document may suggest 
such a thought to the minds of the Commissioners. We ha^e 
simply tried to bring out the law of the Commonwealth of Mas- 
sachusetts, as we understand it to be, in its application to the 
numerous issues that have arisen in this case. The case, as 
the Commissioners must have noted from time to time, pre- 
sents almost every conceivable question in the law of valuation. 
I believe that it is literally true that there is not a question as 
to the legal mode of valuing property that has ever been pre- 
sented to the attention of any judicial body, that has not arisen 
in one form or another, during the eighty-five hearings of this 
cause. The questions of law involved in this case are practi- 
cally co-extensive with the law of valuation itself. Further- 
more, as those of us who are members of the bar have had 
frequent occasion to deplore, there is no treatise upon valua- 
tion. No lawyer has ever yet taken the time and pains to 
collect, collate, digest apd annotate the authorities upon that 
branch of law. 

Mr. BROOKS., He considers life too short, probably. 

Mr. MATTHEWS. That may be. It has been partially at- 
tempted in the law books on damages, — in Sedgwick, and other 
books of that sort ; but, as my brother suggests, lawyers seem to 
have shrunk from the task of writing a book devoted especially 
to the subject of valuation. And yet these cases are becoming 
more and more frequent from year to year ; but while they are 
becoming more and more frequent every year, it has only been 
in comparatively recent years that they were of great conse- 
quence. In view of these considerations, the preparation of the 
law brief in this case has been a task of unusual labor. We 
simply submit it with the suggestion and prayer that the Com- 
missioners will read it, and study it, and consider it in all its 
parts with a degree of care commensurate with that which has 
been bestowed upoti its preparation. 
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In regard to that part of the brief, I should like to say for 
the benefit of Mr. Commissioner Turner, that it discusses to 
great extent questions of evidence and fact as well as questions 
of law ; and that, in so far as the rules of valuation themselves 
are concerned, they are, to our mind, to be determined in the 
main by the application of common sense. I mean to say de- 
termined as matter of law. The courts themselves determine 
the admissibility of evidence in valuation cases largely, if not 
entirely, according to whether they think that the evidence is 
of material aid in fixing the value of property, or not. If it is, 
the tendency is to let it in ; if not, it is certainly to be excluded. 
Consequently, the discussion of the unsettled questions in the 
law of valuation is necessarily not dissimilar from a discussion 
of logical relevancy, that is, of the material aid that is to be 
gained as matter of fact by the person who has to value the 
property from a consideration of the evidence in question. 
I trust, therefore, that every member of this Commission will 
regard the first part of this brief as equally important with the 
second, although nominally devoted to a discussion of points 
of law. 

In regard to the rulings which we desire the Commissioners 
to make, we have in mind the request of the Chairman made 
some time ago that they should be prepared and submitted 
with the argument, rather than — as has sometimes happened 
in these cases — days, or even months, after the arguments are 
closed. We have accordingly adopted this course : The propo- 
sitions of law which we desire the Commissioners to rule will 
be marked on the margin of Part I. of our brief ; and a similar 
course will be pursued with respect to Part II. and the findings 
of fact which we desire the Commissioners to make. That is 
to say, the Commissioners have only to take those copies of the 
brief which we submit to them — as also to counsel for the 
Holyoke Water Power Company — and note the portions 
scored in red ink in the margin, to ascertain exactly what 
propositions of law and findings of fact we desire the Commis- 
sioners to make. 

Mr. BROOKS. When do you propose submitting this 
bfief, Mr. Matthews, if I may interrupt for a moment } 
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Mr. MATTHEWS. Certainly. 

Mr. BROOKS. When do you propose submitting this 
brief? 

Mr. MATTHEWS. At the argument. 

Mr. BROOKS. At the close of the arguments ? 

Mr. MATTHEWS. Before the arguments are over. 

Mr. BROOKS. At the close of your argunxent } 

Mr. MATTHEWS. If we can get them ready. Just as 
soon as they are ready. If you have a brief we should be glad 
to exchange with you now, even in the fragmentary shape it 
is in. 

Mr. BROOKS. I have no brief except the one I shall state 
orally. I would like to ask now, may it please your Honors, 
with reference to the requests for rulings. I haven't any 
prepared at the present time. I may have some prepared 
at the close, so as to present them at the close of my argu- 
ment ; but I should like the privilege of putting in my requests 
for rulings within a reasonable time after the arguments are 
closed, because I should like to investigate the requests made 
by the other side, and I presume they would such as I may 
present. 

Mr. MATTHEWS. There will be no objection on our part. 
We have simply adopted the other course to facilitate the 
deliberations of the Commission. 

I do not suppose that I need take any of the time of the 
Commission in reciting, even briefly, the main facts of this 
case. I take it that that must at least be familiar to us all. 
They will, however, be found noted at the beginning of our 
law brief in the form of a brief statement of facts. I will pass, 
therefore, directly to a discussion of the law questions involved 
in the case. I desire at the outset to call the attention of the 
Commissioners to three propositions of law which it may seem 
are so elementary as not to be worthy of citation or of more 
than a passing reference, so fundamental and conceded as not 
to merit the amount of space which has in fact been given to 
them in the pages of this brief. 

The first proposition is that the Municipal Lighting Act 

Vol. xvn. 
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does not contemplate any taking of the Company's property, 
but simply a voluntary surrender by the Company of its own 
property. Secondly, that the purchase clauses of the Act, — 
that is, those clauses which permit the corporation to surrender 
it3 property to the City upon certain terms, — are to be strictly 
construed against the Company. And thirdly, that the dam- 
ages or compensation to be awarded is to be restricted to that 
which is literally and expressly authorized by the act. 

I said that I supposed that these propositions were so ele- 
mentary and fundamental, that nothing more than a passing 
reference to them would be ordinarily considered appropriate ; 
but we all know that even within the past three years the first 
of them was disputed by the ' Newburyport Water Company 
in the Circuit Court of the United States, and that the case 
is still pending, I believe, on appeal. I shall, however, not 
waste any time upon that proposition. I simply state it to 
your Honors, being confident that the overwhelming weight of 
opinion, the invariable decision of every court that has ever 
had occasion to consider the question, except Judge Colt, 
when the Newburyport case was first presented to him, is that 
a private corporation, engaged in the business of lighting or 
any similar public service business, in the streets of a town 
or city, has no legal right to protection from competition ; and 
that it is within the power of the State legislature to authorize 
competition, whether by other private companies or upon pub- 
lic account, without compensation to the existing company in 
any way, shape, or manner, by compulsory purchase, by con- 
demnation or otherwise. This has been decided by our State 
court in three cases, and I believe that no judicial dissent can 
be found from that proposition, except in the first opinion, since 
retracted, of Mr. Justice Colt in the Newburyport Water Case. . 

The second proposition is that the action of the Company in 
filing its petition for compensation under this act, is a waiver of 
all right to any compensation, except that given by the act it- 
self. By that I do not wish to be understood as suggesting 
that, if a corporation desires to test the constitutionality of the 
aw, as the Newburyport Water Company did, it cannot file a 
bill in equity, in either the State or Federal courts, contempo- 
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raneously with its petition for damages under the Municipal 
Lighting Act. That is, of course, a common practice, resorted 
to by all of us when we are acting for the petitioner in a land- 
taking, and have any doubts about the constitutionality of the 
law. We file our petition for damages without waiving our 
right to test the constitutionality of the act, and we file a bill 
in equity at the same time, and prosecute both remedies con- 
currently. 

What I mean by this prop6sition is that, upon the question 
of damages, we can only get those given by the act ; we cannot 
get any other measure of damages ; and, if the act itself is con- 
stitutional, then the only measure of recovery is that given in 
the specific language of the law, the benefit of which we have 
sought by our petition. 

That question has been adjudicated several times by our 
State courts in cases closely analogous to this. The earliest is 
that of Dorgan v. Boston^ 12 Allen, 223, followed hy Bancroft v. 
Cambridge, 122 Mass. 438. In both of those cases the court 
had before them the construction of statutes authorizing a sur- 
render of property. Where, for instance, a street is widened 
and a portion of the estate taken, the owner of the estate has 
an option to surrender the remainder. That is a law which 
affects street-widening operations in the city of Boston, and its 
provisions have been from time to time applied to street widen- 
ing and other similar operations in other parts of the State. 

Now the Courts have held under that statute that the peti- 
tioner is bound, if he takes advantage of it, by the compensa- 
tion that is provided for him in the act, notwithstanding that 
if he had not elected to take advantage of the law, he might 
have got a different measure of compensation. I will not oc- 
cupy the time of the Commissioners in reading from these deci- 
sions at length, except to quote from the opinion in Bancroft v. 
Cambridge, this sentence : " Having elected to avail himself of 
this option, he must take his compensation according to the 
provisions of the statute." 

Now those statutes are strictly analogous to the Municipal 
Lighting Law, in furnishing an opportunity to the individual 
to surrender his estate; and the cases cited are conclusive 
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authority that when that privilege is extended to a citizen, or 
a corporation, as the case may be, and he avails himself of it, 
he is bound by the compensation expressly given him in the 
act, notwithstanding the fact that he might perhaps have had 
the benefit of a different measure of recovery if he had elected 
other means of redress. 

Finally, in the Wakefield Municipal Lighting Case, a case 
arising under the Municipal Lighting Act itself, the point was 
raised that the Company should be entitled to a jury trial, on 
the ground that its property was being taken, and, as is well 
known, our constitution provides for a jury trial wherever the 
property of the individual is taken by eminent domain. The 
Court, however, held that that provision of the constitution 
had no application to a case arising under the Municipal Light- 
ing Law, because there was no taking of the Company's 
property. Article XV. of the Declaration of Rights has, says 
the Court, no application to a party who comes voluntarily 
under the provisions of a statute which provides for the de- 
termination of his rights and obligations in another manner 
than by a jury trial. 

So in a more recent case, which I regret to note — I had not 
thought of it before — is not upon the brief. Probably both 
Mr. Commissioner Bumpus and Mr. Commissioner Cotter will 
recollect that under the Metropolitan Water Act a double 
process of recovery is allowed,* in the one case going to a jury, 
in the other case going to a commission. Now circumstances 
can arise by which a party has his election, and it has been 
held in a recent case that if he elects to go before the com- 
mission in the first instance he is precluded from the remedy 
that he otherwise would have had in going before a jury. 

The third proposition of an elementary character is that the 
purchase clauses of the act are in case of doubt to be con- 
strued against the Company. The sale and compensation 
clauses of the Municipal Lighting Law are, we contend, in the 
nature of a privilege or franchise granted by the State to a 
private individual or corporation, as the case may be, and are 
as such subject to the rule of strict construction. This, of 
course, as a general principle will not be disputed, and I will 
not take up the time of the Commission in commenting on it. 
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Mr. BROOKS. I would like to suggest, Mr. Matthews, 
that if you have cases on your brief that you are not referring 
to as you go along — I do not think this makes any di£Eerence 
— but in the future — I would like to call to your attention the 
fact that I expect to reply to you some time in the future — 

Mr. MATTHEWS. We will see that you get it before you 
reply. 

Mr. BROOKS. That won't help me much unless I get it as 
we go along. I do not care about it now. 

Mr. MATTHEWS. I guess I can get it for you Monday 
morning. Will that do ? That is, before we close anyway, if 
that will do. I do not want to hand it to you in its present 
fragmentary state. 

Mr. BROOKS. What I am speaking of is this. If you are 
relying on certain cases to which you call attention generally, 
it seems to me that I am entitled to the name of the case, in 
order that I may examine it. 

Mr. MATTHEWS. I will endeavor to furnish my brother 
with a copy of this brief at least two days before he replies. I 
think that is the best we can do. I do not want to hand it over 
in its present fragmentary shape. « 

Mr. BROOKS. I do hot ask for the brief. If you rely 
upon cases, I wish you would give me the name of them. 

Mr. MATTHEWS. I do not want to take the time of the 
Commission in calling attention to all the authorities cited in 
this brief. I would rather adopt some other course. It does 
not seem to me to be a proceeding calculated to facilitate the 
course of the argument, or to aid the deliberations of the Com- 
mission, or to aid my brother in replying. I think he should 
have* the opportunity, and a reasonable opportunity, to see it 
before he makes his reply, and that we will see that he has. 

Now this proposition will of course be conceded as a general 
rule of constitutional law. The only question can be as to its ap- 
plication to a municipal corporation. We contend that a munici- 
pality, or any section or portion of the general public, is entitled 
to the benefit of this rule, and in a contest between it and some 
private individual or corporation to have every public statute or 
private act granting a privilege or franchise to the company. 
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construed strictly against the company and in favor of the 
municipality. We have, therefore, gone into this question with 
more care than would otherwise have been appropriate in the 
presentation of such an elementary proposition as this, for the 
special purpose of ascertaining the extent to which this rule 
has been applied in favor of municipal bodies ; and we found it 
to be, I think, the uniform rule, that a municipal corporation 
stands as part of the public. It stands, with reference to the 
application of this rule, simply as a political sub-division of the 
Commonwealth, and is just as much entitled to the protection 
afforded by the rule of strict construction as the United States 
Government itself or the Commonwealth of Massachusetts. 

The people of Holyoke are the public. They are the only 
section of the public which is interested in this question ; and 
therefore the protection of this fundamental rule of statutory 
law, as applied in the United States, and also, by the way, in 
England, insures to its benefit. The protection of this rule of 
construction is extended by the Courts to towns and cities and 
counties or public corporations of whatsoever character, repre- 
senting either the State as a whole, the United States as a whole, 
or any of the smallest political sub-divisions of either. 

There is no color for the contention, if it be made, that the 
rule of strict construction works in favor of the United States 
or in favor of a State, but does not work in favor of a town, a 
city, a county, a fire district, or some other minor political sub- 
division. The authorities upon that subject will be found col- 
lated and analyzed in our brief. And the rule applies, it 
will be found, to every kind of a statute, to every sort of 
a municipal ordinance, to every contract, franchise, or privilege 
howsoever enacted, whether by the Legislature itself or 'by a 
Board of Aldermen or other municipal authority acting as dele- 
gates of the Legislature. The inhabitants of all political divi- 
sions of the State are regarded by the Court as equally entitled 
with the people of the State at large to the full benefit of the rule. 

That is the general principle upon which we rely, Mr. Chair- 
man, with great confidence, for a favorable decision of many of 
the controverted issues in this case. It would be foolish to 
assert that this Municipal Lighting Law was wholly free from 



Digitized by 



Google 



CLOSING ARGUMENT FOR RESPONDENT ON THE LAW. 23 

ambiguity. It is one of those laws which, while on the whole 
capable of a consistent and harmonious interpretation, still 
bristles with difficulties. It was evidently passed in its final 
form as the result of the conflicting and antagonistic efforts of 
the towns on the one side and the corporations on the other, 
while the bill was on its passage through the committee. It 
bears, particularly the purchase clause, the ear-marks of the 
pulling and hauling which goes on before a legislative commit- 
tee, one side getting in one clause on one line and the other 
side getting in some compensating provision in the next line. 

This Act was passed, like many other acts, just in that way; 
and it bears the ear-marks of that process on its face. Not- 
withstanding that, we think that we shall be able to satisfy you 
that it imposes upon its face a certain definite rule of valuation. . 
But if there is any doubt, — and we should be the last to sug- 
gest that there were no doubts suggested by the language of 
that law — they must in every instance, if your Honors please, 
be decided against the Holyoke Water Power Company ; or 
else this Court must overrule the law of statutory construction 
and must hold that a municipality is not entitled to the rule of 
strict construction in a case like this. 

There is one other reason why this law must be construed 
strictly against the Holyoke Water Power Company and in 
favor of the City, and that is that in one aspect of the case this 
law and the action taken under it by the respective parties has 
resulted in the creation of a contract relation between them. 
No one would dispute, I suppose, that a contract solemnly 
entered into between a private and a municipal corporation is 
within the rule of strict construction. The authorities are 
overwhelming upon that point. That the relation is a contrac- 
tual one may, however, be brought in question. It is not 
wholly clear, but I submit that there is much from which a 
contractual relation can be spelled out. The law itself was on 
the statute books. The City took advantage of it, the final step 
being taken by the vote of Dec. 30, 1897. The Company had 
then, by the terms of the statute, thirty days in which to offer 
its property to the City. It exercised that option upon the 8th 
of January, and on that date, or at least on the expiration of 
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thirty days from the final rote, namely, on the 30th of Janu- 
ary, the last day on which the Company could withdraw its 
offer, if it had the right to withdraw it at all, — on one of those 
dates, January 8 or January 30, the relations between the par- 
ties became fixed, so that neither could withdraw without the 
consent of the other. And the whole transaction, then, 
amounted to this : an offer by the City of Holyoke to buy the 
works of the Company if they were offered upon the statutory 
terms, and an acceptance of that offer by the Holyoke Water 
Power Company. We thus get, it seems to us, the elements 
of a common law contract, and for that additional and special 
reason all the provisions of the Act are to be construed, in case 
of doubt, against the Company. 

The attempt to place this proposition upon a contract foot- 
ing finds judicial support in the case of the Braintree Water 
Supply Company v. Braintree, and in the case of the Hudson 
Electric Lighting Company v. Hudson. 146 Mass. 482 is the 
Braintree case ; 162 Mass. 346 is the other. 

The Hudson case arose under this very statute, by the way, 
and in it the Court held that the town had no right to with- 
draw after the expiration of the thirty days, the Company in 
the meantime having elected to offer its property to the town. 
In the Braintree Water case, the Court had more occasion to 
consider this relation of contract. I think the procedure was 
inverted in that case, the offer having been made by the other 
party ; but the principle is the same. The Court says, " The 
legal relation of the parties was as if the corporation had 
made in writing a continuing offer to sell, at a price to be sub- 
sequently agreed upon by the parties, and in default of agree- 
ment to be fixed by commissioners. The vote of the town to 
buy was an acceptance of the offer, which completed the con- 
tract. The rights of the parties were then the same as if both 
had signed an executory contract, binding one to sell and the 
other to biiy, at a price to be agreed between them, or deter- 
mined under the statute." In other words, the Supreme Judi- 
cial Court of this State has construed a transaction of this 
kind as strictly analogous to the creation of a common law re- 
ation of contract ; and if that is so, it constitutes an additional 
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and special reason for the application of the rule of strict con- 
struction, because no one could dispute the proposition of law 
that a contract between a private corporation and a municipal 
body, a county, town, city, fire district or the State itself, is, by 
the decisions of the United States Supreme Court, to be con- 
strued strictly against the corporation. 

But wholly apart from that suggestion, we contend that the 
general rule of law covers thiS'Case ; that the purchase clause 
of the Municipal Lighting Act is a franchise or a privilege ex- 
tended by the Legislature in its wisdom* to private individuals 
and corporations, who find themselves confronted by municipal 
competition ; and that if they take advantage of that privilege 
or franchise, it is to be strictly construed. 

Before passing from this part of the case, I desire to say a 
few words as to the practical effect of the law. I suppose my 
brother will dwell, as counsel in such cases usually do, upon 
the ruinous effect of municipal competition. I believe that to 
be the expression which is used upon such occasions, and of 
course there is this to be said in its support, that it is possible 
to conceive of a public competition which would, in fact, be 
ruinous to private enterprise. As has been said by the Chief 
Justice of our Court in one of these cases, the Legislature might 
authorize a public competition upon such terms as would involve 
the ruin of any competing private industry ; but our Legislature 
has done nothing of the sort, absolutely nothing. It has made 
no attempt to interfere with the franchises, no attempt to 
interfere with the business of this or any company that comes 
within the purview of the Municipal Lighting Law. It inter- 
feres with it in no way whatever, except to the extent that a 
public plant organized and supported out of the public treasury 
would, in fact, create a competition of more or less serious 
character. But the Legislature has seen fit to hedge municipal 
operation around with so many safeguards and so many diffi- 
culties, that private corporations have very little to fear from 
the effect of any competition upon public account, inaugurated 
under the auspices of the Municipal Lighting Law. For in- 
stance, the operation of public plants is subjected to all the 
public labor statutes of the Commonwealth, and they are nu- 
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merous, and add to the expense of operating a gas works or an 
electric light plant, when run upon public account, a very seri- 
ous annual burden, not assumed or felt by private corporations. 

In the next place, a city or town operating a municipal plant 
is obliged by the terms of the law to lay aside annually 5 per 
cent, for depreciation, 5 per cent, upon the entire cost for land, 
buildings, and machinery, and also the interest on the bonds 
and the sinking fund rec[uirements, substantially 5 per cent 
more. All these requirements must be taken into account 
before there can be 'any reduction of the price to consumers. 
That is not the exact language, but that is the effect of Section 
10 of the Act of 1891. Now what is there to fear from public 
competition under an act like that t How much can the City 
of Holyoke, for instance, reduce rates, when it is bound by law 
to lay aside 10 per cent, per annum on the cost of the entire 
plant for interest, sinking fund requirements, and depreciation, 
and to pay for the operation of the plant upon a pay-roll af- 
fected by labor statutes and extra-commercial wages ? 

It is not by any means certain that, even if there were unre- 
stricted public competition with the private corporation operat- 
ing in the same field, there would be any ruin to one or the 
other. One would suppose, from the arguments that one 
hears upon this subject, that the moment that a public plant 
is started every private industry of the same sort in the same 
condition files a petition in insolvency. Nothing of the sort 
could be further from the truth than that. We have here in 
Massachusetts four towns — Peabody, Needham, Wellesley, 
and Chicopee — where public and private electric light plants 
are being operated in competition with each other, as may 
be seen by an inspection of the reports of the Gas Commis- 
sion. There are nine Massachusetts towns in which private 
gas companies are operating, notwithstanding the existence 
of municipal electric light plants. There are thus twelve com- 
munities in Massachusetts alone in which competition exists 
to-day under this very act, or in spite of it, between public and 
private plants. A similar condition of affairs obtains in Chi- 
cago, and in Detroit, as is matter of common knowledge, and 
in other parts of the world. 
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I remember at one stage in this very hearing ^hen some- 
thing was said by one of the witnesses for the Company upon 
this line, noting, that very day, in the paper, a telegram or a 
news item from Hamilton, Ohio, — and, as your Honors well 
know, Hamilton has been the scene of municipal ownership 
upon a notorious scale, — and this item indicated the complaint 
of the municipal plant against the establishment of a compet- 
ing private industry. The boot was on the other leg in that 
case. 

Mr. BROOKS. Is that in evidence ? 

Mr. MATTHEWS. No. 

Mr. BROOKS. You adopt it as part of your argument ? 

Mr. MATTHEWS. Yes. 

Mr. BROOKS. Well, that gives me a precedent that I am 
glad you have established. 

Mr. MATTHEWS. Oh, well- 
Mr. BROOKS. I was wondering how I was going to do it, 
but I see now. 

Mr. MATTHEWS. Now we have this actual competition, 
not only in Massachusetts in the twelve cases that I have men- 
tioned, but we have it between gas companies and electric light 
companies all over the State, and we have it generally through- 
out the world. There is nothing in it ; it is nothing but a bug- 
bear. If there were anything in it, if there were anything 
in this suggestion that the action of the City of Holyoke 
or of any other city or town under this statute means ruin 
or disaster to the financial interests of the Company, it is 
a consideration which a court of law cannot take into account. 
It is a consideration which the Legislature might properly con- 
sider, and which the Legislature did consider, and in view of 
which the Legislature passed a law, the very law under which 
this case is being tried. But it is incompetent for any purpose 
to depart from the obvious meaning of the statute, to grant any 
consideration to the Company in any way, shape or manner, 
founded upon the untenable claim that public competition may 
result in private ruin. As stated by the Supreme Court of 
Pennsylvania in the appeal of the Lehigh Water Company, 102 
Pennsylvania State, 515, such an argument as addressed to a 
court of law is " wholly without merit." 
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I commdhd that judgment to the consideration of this tribu- 
nal, as well as to the attention of my brother, and will pass to 
the discussion of the terms of the act itself. 

The first question to be considered is the nature of the prop- 
erty to be transferred and valued. The Commissioners are first 
to determine what property sliall be conveyed by one party to 
the other ; and secondly, they must determine its value. Pre- 
sumptively, therefore, they cannot value anything that is not to 
be transferred ; or if they do, it can only be for some incidental 
and collateral purpose. Broadly speaking, the proposition, 
I take it, will not be denied, that the questions of valuation are 
co-extensive with the questions of transfer, and that the Com- 
missioners, before they determine the value of anything, must 
determine whether that thing is to be transferred under the 
act. If it is not to pass from the Holyoke Water Power Com- 
pany to the respondent, it is not to be made the subject of the 
deeds which this Commission will recommend, it is not to be 
included in the transfer, and it is not to be the subject of 
valuation. So the first thing for the Commissioners to deter- 
mine is what property shall be transferred ; in other words, 
what property is the City of Holyoke bound to take. In the 
consideration of that question Hound it most convenient — and 
I commend the process to your attention for the same reason — 
to attempt to solve it by a process of elimination. It is some- 
times easier to find out what we can do by considering what 
we cannot do, than it is to approach the subject the other way. 
And I have found it most convenient in this case to consider, 
first, which of the things that have been suggested in this case 
cannot be the subject of^ valuation by this tribunal, because they 
are not to be included in the transfer from the Company to the 
City. 

The first and most important is, perhaps, the Company's 
franchises; that is, its rights to occupy the public streets. 
The petitioner in this case, the Holyoke Water Power Com- 
pany, has, of course, other franchises of great value which are 
not involved in this case at all. It has its right to be a cor- 
poration, which is not affected. ' It has its wat-er power rights, 
the right to maintain its dam, and to divert the watess of the 
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Connecticut River into its system of canals. It has its right 
to charge for water thus diverted and for the power thus 
created. It has its land, and it has many other items of prop- 
erty and many other privileges in the nature of franchises, per- 
haps, which are not involved in this case at all. But it has two 
franchises which are involved in this case, — at least in certain 
aspects of it, although not, as we contend, the subject of con- 
sideration under the Municipal Lighting Law. They are in- 
directly involved, however, to the extent that they will be, or 
have been, affected by the action of the parties to this case. I 
refer to the franchise of the Company to manufacture and dis- 
tribute gas and electricity in Holyoke, and to the franchise of 
the Company to] open and occupy the public streets for that 
purpose. The first is a mere corporation franchise ; that is 
to say, it is a right inherent in any individual, but not in any 
corporation without special permission from the Legislature. 
The citizen requires no charter from the State to run a 
gas or an electric light business. A corporation which is 
chartered by the Massachusetts Legislature does. That is to 
say, unless its original charter, or some amendment to it, 
authorizes the corporation to engage in some particular busi- 
ness, it has no right to do so, according to the principles of 
corporation law. That is the first of the franchises,^ or public 
privileges, which the Holyoke Water Power Company enjoys, 
which have been or will be affected by the action of the parties 
or the Commissioners in this case ; but the other is the im- 
portant one, of course, — the right to occupy the public streets. 
Now these rights do not pass to the City of Holyoke at all, — 
a point I desire to impress upon the Commissioners. The City 
<rf Holyoke does not get the franchises that the Holyoke Water 
Power Company now enjoys, in respect to either the general 
conduct and transaction of the gas or electric light business in 
Holyoke, or in respect to the use and occupation of the high- 
ways. Section 15 of the Act of 1891 provides that " When- 
ever the existing gas plant or electric plant of any person or 
corporation shall have been acquired by any city or town pur- 
suant to the provisions of this act, the powers a.nd rights 
of such person or corporation in relation to the manufacture 
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and distribution of gas "or electricity within the limits 
of such city or town shall, from and after the date of such 
acquirement, cease and determine." That, may it please 
the Commissioners, is one of the most important clauses 
in this law and one in which this law differs from the 
other statutes under which there have been recent valuations 
by judicial commissions. In the Newburyport and Gloucester 
cases, the " rights and privileges" of the Company were to pass 
to the City ; and there was a special clause that the Commis> 
sioners should not include the " franchise " of the Company in 
the valuation. The same end has been attained in this case, but 
by a different process, — the process here being to cause these 
franchises to cease, to go out of existence, and not to pass to the 
City at all. What does the City get, then, it may be asked. 
The City must have some right to operate a gas business and 
electric light business in Holyoke, or the law itself is nugatory. 
The City does procure a franchise, or a license, whichever it be 
termed ; but it procures it directly from the Legislature. 
Sections 9 and 10 of the Act of 1891 are those which define the 
right, privilege or franchise which the City of Holyoke, or any 
city or town operating under the act, is to enjoy in the prem- 
ises. And if the Commissioners will read those sections, par- 
ticularly Section 10, they will note the great difference between 
the franchise conferred upon the City of Holyoke and that pre* 
viously enjoyed by the Holyoke Water Power Company. The 
principal difference lies in the restrictions imposed upon the 
City in respect to price. Other gas and electric light com- 
panies are permitted by their franchise to charge any price they 
see fit for gas and electricity, subject to the general jurisdiction 
of the Gas Commissioners, under the Act of 1 885 ; but towns 
and cities operating under the Municipal Lighting Law are sub- 
ject to the further limitations and restrictions imposed by 
Section 10 of the Municipal Lighting Act, which I had oc- 
casion to call your attention to a moment ago. That section 
provides for a limitation of price, according to a certain formula 
or rule of computation which involves, among other things, the 
laying aside of 10 per cent, above the cost of operation, but no 
more. A city or town operating under the Municipal Lighting 
Law can not make a larger manufacturing profit than that. 



Digitized by 



Google 



CLOSING ARGUMENT FOR RESPONDENT ON THE LAW. 31 

whereas gas and electric light companies in this State can 
make anything they choose, until prevented by the Gas. Com- 
mission. You will find instances on record, by looking at the 
reports of the Gas Commission which are in evidence, of gas 
companies which have made a manufacturing profit of 125 per 
cent., as was the case with Haverhill in 1899 ; and from 28 per 
cent, to 30 per cent, right straight along, as is done by theElectric 
Light Company of Worcester ; and so on. There is nothing 
to stop a private corporation in this State from making any- 
thing it chooses until the Gas Commission sees fit to interfere, 
under its jurisdiction over prices. But a municipal corporation 
is not only subject to the interference of the Gas Commission, 
but also to the limitations of Section 16 of the Act of 1891. 
Thus the franchise that the City of Holyoke gets under this 
act is not only not the franchise that the Holyoke Water 
Power Company had, but it is something that isn't worth half 
as much. It is totally different and much less valuable. 

Even in the Newburyport water case, — which was a case 
decided under a statute which provided that the " rights and 
privileges " of the company should pass to the city, — the Court, 
through the Chief Justice, said that the franchise of the City 
of Newburyport was not the franchise of the Company, but 
was obtained directly from the Legislature, and quoted the pre- 
vious decision of the English Courts upon a similar state of facts 
where (in the Edinburgh Tramway case) the Lord Chancellor 
said, " It is the statute, and not the company which originally 
constructed the [works], which confers upon the local authority 
this right." Thus we have the English Courts holding that, 
under a statute upon which this Municipal Lighting Law was 
modelled, the franchise under which the City operates is derived 
directly from the State and not from the Company at all. We 
have the Supreme Court of Massachusetts holding that that 
is so, even under an act which provides that the ** rights and 
privileges " of the Company shall vest in the City. But in order 
to make the thing absolutely certain, the Legislature of Massa- 
chusetts, in framing the Municipal Lighting Law, provided that 
all the franchises of the corporation should not pass to the 
City at all, but should determine absolutely, and then proceeded 
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to grant other franchises to the City, wholly distinct in char- 
acter and much less valuable in operation. Thus, whatever be 
the temptation to work in a franchise valuation into any part 
of this case, whatever be the drift of argument or of evidence 
tending to render it difficult to distinguish between a property 
and a franchise valuation, I trust that the Commissioners will 
bear in mind, from the beginning of their deliberations to the 
close, that the Legislature of Massachusetts has not transferred 
the franchises of the Holyoke Water Power Company to the 
City of Holyoke ; that we shall never enter upon the enjoy- 
ment and possession of those franchises, but shall be obliged 
forever, so far as we can' see, to operate this property, when 
we get it, under different franchises, which have been con- 
ferred upon us directly by the Legislature, and which are very 
much less valuable in character than those previously enjoyed 
by the Company. 

The Legislature, might, of course, have expressly said, as it 
did say in the Newburyport and Gloucester acts, that the Com- 
missioners should exclude the Company's franchises from con- 
sideration ; but it has done something more explicit and con- 
clusive still, in this case. It has provided that those franchises 
shall not go to the City, that the City shall never have or enjoy 
them, but that they shall cease and determine forever by the 
voluntary surrender of the corporation upon the day that the 
Company transfers its plant. The essence of this act, Mr. 
Chairman, can be stated in two simple words. The Company 
elects to sell its plant to the City and to surrender its franchises 
to the State. These, therefore, are not to be included in the 
transfer or in the valuation. 

Before passing from the question of the Company's franchises, 
I desire to call attention to certain facts, which may, or may 
not have, a bearing upon some of the issues in this case. In 
the first case that arose under the Municipal Lighting Law, 
the Wakefield case — 

Mr. BROOKS. Give me the numbers of the decisions that 
are cited, please. 

Mr, MATTHEWS. The Wakefield case is i6i Mass. 432. 

Mr. BROOKS. I have got it somewhere, but it saves me 
trouble, and I will do the same with you every time. 
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Mr. MATTHEWS. If I do not, interrupt me. 

Mr. BROOKS. Well, I don't like to interrupt you — 

Mr. MATTHEWS. It is all right. I don't mind. 

Mr. BROOKS. — because I don't like to be interrupted 
myself. 

Mr. MATTHEWS. In the Wakefield case it was claimed 
by the City that the Commissioners had no jurisdiction to value 
the Company's plant, because the Company had never perfected 
its franchise rights. The Court did not consider that point 
well taken, and held that as there was nothing but property 
anyway to value under the act, it did not make any difference 
whether the Company had perfected its franchises or not, and 
directed the cause to proceed before Commissioners. 

Now, in this case, we contend that the Company never per- 
fected its legal right to do a gas or electric light business in 
the City of Holyoke, either one or the other. We do not 
claim that that failure to procure a franchise to operate a gas 
or electric light works in Holyoke, estops the corporation from 
compelling the City to take its property or prevents the Com- 
missioners from valuing that property in this case. Under- 
standing that nothing but property anyway is involved, we do 
not see that it makes any difference to us whether the City of 
Holyoke had a legal franchise or not ; and therefore we do not 
set up that failure to perfect their legal rights as a reason for 
the inaction of this Commission in regard either to the trans- 
fer or the valuation of the property of the Company. But 
whenever anything about franchises is suggested in this case, 
as was done by all the witnesses for the Company, and as 
doubtless will be done by my brother in his argument, I trust 
that the Commissioners will bear in mind the difficulty of dis- 
covering these franchises. They never had any. The Hol- 
yoke Water Power Company never had a lawful right to sell a 
cubic foot of gas in Holyoke, or to distribute a kilowatt of 
electricity. 

What is the law upon this subject, and what did the 
Holyoke Water Power Company do to con\ply with it ? The 
Holyoke Water Power Company was chartered by a special 
act of the Legislature in 1859, ^^d that act said nothing about 

Vol. XVII. 
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gas or electricity. It authorized the incorporators to procure 
the property and franchises of the Hadley Falls Company, 
then in the hands of receivers, and it contained no special 
authority to engage in the gas business, much less the business 
of electric lighting, which at that time was unknown. 

The gas business, however, was at that time a well-known 
industry. It had been established jin Massachusetts in 1822, in 
the city of Boston, and had been taken up by the Hadley Falls 
Company in Holyoke about the year 1849 ^^ 1850. So that at 
the time the Holyoke Water Power Company was incorporated 
and took over the property of the Hadley Falls Company, the 
latter was actually doing a gas business in Holyoke, although 
having no legal right to do so under its charter, and that busi- 
ness went over, with the other assets of the receivers, into the 
hands of the Holyoke Water Power Company. 

They went along in that way, without any authority what- 
ever in their charter, and doing everything that they did in the 
way of furnishing gas to the inhabitants of Holyoke ultra vires 
of their charter, for fourteen or fifteen years ; and then, in 
1873, for some reason or other, they woke up to the fact that 
they had no legal right to do a gas business in Holyoke. So 
they went to the Legislature and got an amendment to their 
charter in Chapter 52 of the Acts of 1873, which ratified the 
prior doings of the Company in the manufacture and sale of gas 
in the town of Holyoke, thus purging the corporation from 
the charge, if it had been brought by the attorney-general in 
proceedings for the dissolution of the Company, that it had 
acted ultra vires of its charter, and covering the future by au- 
thorizing the corporation to manufacture gas in the town of 
Holyoke for the purpose of selling the same for light in said 
town, with all the rights and privileges and " subject to all the 
restrictions of gas light companies under the general laws." 

Now, under the general laws of the Commonwealth, which 
were then and are now in force, relating to gas companies, the 
consent of the selectmen of the town, or, since the organization 
of a city government, of the mayor and aldermen was necessary, 
in order to give the Holyoke Water Power Company any right 
to open the streets of Holyoke, from and after the date of the 
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passage of the special act of 1873. No such consent was ever 
procured. There is no evidence in the case that the City of 
Holyoke, or its predecessor, the town, ever gave the consent 
required by that act. Therefore the Holyoke Water Power 
Company, as we contend, has been doing an illegal and ultra 
vires business, so far as the manufacture and distribution of 
gas is concerned, ever since it was incorporated, or at least 
since 1873. 

The case of the Company with resp)ect to electric lighting is 
in substance the same, but for different reasons. The business 
of electric lighting was begun by the Holyoke Electric Light 
& Power Company, in 1884. The stock of that Company was 
held in trust, according to my brother's statement, for the Hol- 
yoke Water Power Company, and in 1888 the property was 
transferred to the latter corporation. The act of the Legislature, 
putting electric light companies under the jurisdiction of the 
Board of Gas and Electric Light Commissioners, the statute of 
1887, provided that no gas company — and that was defined as 
meaning any company operating a gas works — should be author- 
ized to do an electric light business without receiving the con- 
sent of the Board of Gas and Electric Light Commissioners, and 
that that consent should be filed with the secretary of the Com- 
monwealth. That is to say, a certificate should be filed with 
the secretary of the Commonwealth, for the purpose of giving 
nformation to the general public, which certificate should in- 
corporate the consent of the Board of Gas and Electric Light 
Commissioners. 

The Company proceeded so far as to get the consent of the 
Board of Gas and Electric Light Commissioners, by an order 
passed March 30, 1888, practically simultaneous with the trans- 
fer of the Electric Light & Power Company's property. But 
the provision of law that the Company so authorized should 
file in the oflBce of the secretary of the Commonwealth a cer- 
tificate as provided in the Public Statutes, was not complied 
with until after the commencement of this suit, and until the 
omission to do so had been called to the attention of the Com- 
pany by counsel for the City in this case. That certificate 
was not filed until the 5th day of May, 1899, a fact which is 
established by the evidence on p. 222 of Vol. V. 
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Under our view of the construction of the Municipal Light- 
ing Act, it is, as I said, a matter of very little consequence 
whether the City of Holyoke was doing a lawful or an un- 
lawful business. It had certain property, and that property we 
must take at a valuation fixed by the Commission, regardless of 
whether or not the Company had obeyed the law between 
1859 and 1898. But it seems to us proper to call attention to 
.the fact that the Company never had any legal right, so far as 
we cfin see upon the evidence in this case, to do a gas and 
electric light business in Holyoke, that it never had a legal 
franchise to open or occupy the streets of Holyoke for the pur- 
pose of distributing gas or electricity, whenever anything is 
said about the great value of the franchises or earnings of the 
Holyoke Water Power Company in this case. 

I conclude, therefore, that the franchises of the Company, 
the right to do a gas and electric light business, the right to 
occupy the streets for that purpose, to open and lay gas pipes 
in them, to erect electric light poles on them, and to string 
wires along them — that these and every other right, privilege 
or franchise granted by the Legislature, or assumed to have 
been granted by the Legislature, to the Holyoke Water Power 
Company, are not the subject of valuation in this case, directly 
or indirectly, openly or surreptitiously ; because they do not 
pass to the City of Holyoke, but are surrendered by the volun- 
tary act of the corporation to the State from which they came. 

The next question in my process of elimination relates to 
property which is not offered by the Company, but which may 
be used in and about its gas and electric light business. The 
statute apparently contemplates that the Company shall offer 
its property, its plant, its gas plant, its electric light plant, its 
property and plant — the two words are used indiscriminately 
and indeterminately throughout the act. Now, prima faciey and 
on the face of it, that would seem to indicate that the Legisla- 
ture intended corporations to offer all the property that was 
used by them in the gas and electric light business — the whole 
of it. But I suppose it is possible to conceive of cases where it 
might be uncertain whether some particular part of the Com- 
pany's property was reasonably necessary for the gas or elec- 
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trie light business or not ; and in such cases I do not know 
but the Company would have an election to withhold such por- 
tions of its property as might actually be used in its gas or 
electric light business but which might not be absolutely essen- 
tial for that purpose, leaving the weight to be attributed to the 
omission to be determined by the Commissioners upon the evi- 
dence in the case. 

For instance, there cannot be any doubt that the Holyoke 
Water Power Company is using its office, the general office of 
the Company near the railroad station, in its gas and electric 
light business. The bills are made up there and they are paid 
there. But the Company does not offer us that office, and I do 
not know that we can take advantage of that exception or omis- 
sion. We do not seek to. Provided the property that they do 
ofifer us can be operated for gas or electric light purposes, I do 
not think that we can complain if the Company has not seen fit 
to offer additional property which is used in fact, but which is 
not absolutely necessary. We can get an office somewhere. 
We can go outside and hire one, or we can build one after we 
have got these plants. 

In other words, it does not seem to me that the act contem- 
plates literally that every single piece of property that is used 
as a matter of fact in the gas or electric light business should 
be included in the offer ; and, if that is so, it must follow that 
the Commissioners have no jurisdiction to go outside the offer 
and to include in the transfer property which might have been 
included by the Company in its offer but which in fact has not 
been included in the offer. 

For what would such a course mean ? What would the 
assumption of such a power of jurisdiction on the part of the 
Commissioners in these cases really mean ? It would mean, it 
seems to me, to arrogate to the Court, through the Commis- 
sioners in the first instance, a power to expropriate the Com- 
pany's property or some portions of it ; it would mean the con- 
demnation of the Company's property, or some portion of it, 
against its will ; and for such a course there is no authority 
in the act. The whole scope of this law is a voluntary sur- 
render by the corporation of its property, and there is no au- 



Digitized by 



Google 



38 FRIDAY, DEC. 20, 1901. 

thority given to the City of Holyoke or to the Commissioners 
to take the property of the Company, or any part of it, against 
the Company's will. 

The conclusion that we reach, therefore, is that if the Com- 
pany declines to include in its ofifer any part of its property 
which is or happens to be used for the purpose, the Commis* 
sioners cannot supply that deficiency and fill the omission by 
including it, but they must take the offer as it stands and value 
the property as it is offered, having regard, of course, to any 
diminution in value caused by the omission. If the omission 
of the Company should be so serious as to materially affect the 
value of what is offered, then a further question may be raised 
as to whether the part offered was suitable for the business ; 
and if not suitable the Commissioners should throw it out en- 
tirely and decline to make any award in the case. 

I do not say that the right of omission has been carried to 
that extent in this case. I merely suggest that if it bad been 
carried to that extent the result, the conclusion necessarily to 
be adopted by the Commissioners, would be a decision that the 
City should not be obliged to take any part of the property 
offered, because without what was omitted it would be unsuit- 
able for the purposes of its use. 

The suggestion that the Commissioners have no power to 
include anything that the Company deliberately omits, while 
not available to us along the line of the illustration which I just 
presented, must still be considered by the Commission, I think, 
when it comes to the question of the water power ; but I will 
leave the matter here for the present, taking up the question of 
water power by itself at a later stage of the argument. 

Having considered what should be done with property which 
is not offered by the corporation, and having concluded that the 
Commissioners have no jurisdiction to include it, the next 
question is, what is to be done with property which has been 
offered by the Company upon set terms or upon conditions 
which the Commissioners are not at liberty to vary.? That 
point, which may become one of great materiality to the de- 
cision in this case, I should prefer to pass for the present, — 
although logically it should be considered here, — until I hear 
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from my learned brother just what the position of the Company 
is with respect to the water power used to operate the electric 
light plant. 

The next point to which I desire to call the attention of the 
Commission in considering what is to be transferred from one 
party to the other, relates to the suitability of the plant or any 
of its several parts. The whole scope of the law, from its first 
framing in 1891 to the present time, has been to protect the 
municipalities against being forced to buy property which is 
not suitable for the gas or electric light industry. And, accord- 
ingly, we find in the Act of 1891 a provision in the purchase 
clause, namely, Section 12, limiting the property which the Com- 
pany might force the City to buy to that which is " suitable and 
used " for the business of generating gas or electricity in such 
city. In 1 891 that was thought sufficient, but as you know 
the act was considered ambiguous in its first shape and was 
amended in many important particulars in 1893. And at that 
time this point was also made clearer and the rights of towns 
and cities were still further protected against having forced 
upon them property or plant which was not adapted to or suit- 
able for the gas or electric light business by the retention, in 
the first place, of the words which I have just quoted frpm the 
Act of 1 891; and by the insertion of a new and separate clause. 
The city is not to be ''obligated," — I believe that is the lan- 
guage of the act, — 

•'to buy . . . any property except such as shall be suit- 
able for the ordinary business of the vendor which the city 
or town may assume." 

The Legislature of 1893 seemed to think that the language of 
the Act of 1891 was not strong or plain enough, and saw fit to 
fortify and amplify it in this manner, rendering it perfectly 
clear that it is the duty of the Commissioners in this case to 
exclude from the transfer, and consequently from the valuation, 
every portion of the property offered by the Company which is 
found by the Commissioners to be not suitable for the gas or 
electric light business, as the case may be. 

During some of the interlocutory discussions, as our lamented 
friend, Mr. Goulding, would call them, that took place from time 
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to time during the progress of this cause, some intimation was 
made by counsel for the Company that the word "suitable" in 
this clause, whether in the Act of 1891 or the Act of 1893, or 
both, modified either ** property " or " plant," I have forgotten 
which, but not the other, and not both. A very casual inspec- 
tion of the act will satisfy the Commissioners that there can be 
nothing in that suggestion. The word " plant " is used in this 
one section 21 times alone ; the word "property" is used alone 
twice, the expression " plant and property " four times, and the 
expression "property or plant" once. And in every one of 
these 28 uses of this combination of words " plant " and " prop- 
erty," the meaning is evidently the same. In one instance, for 
example, "plant and property" are referred to as "its" — not 
"their"; the word "its" is used, indicating that the expression 
"plant and property" was used collectively. These expres- 
sions, " plant," "property," and "plant and property," all three 
of them, are used indifferently in the same uniform sense 
throughout all the sections of the Municipal Lighting Law, and 
^particularly throughout the provisions of Section 12 as amended 
in 1893. 

I think the Commissioners are bound to conclude, as a 
matter^of law, that they must exclude from the transfer every- 
thing offered by the Company which is not suitable for the gas 
or electric light business, as the case might be. And in pass- 
ing upon the evidence, while they should not be asked to go 
out of their way to discover defects rendering the plant or any 
part of it unsuitable, still, if upon the evidence in the case they 
are fairly satisfied that any portion of this plant, particularly 
any portion of the electric light plant, is, for any of the causes 
that I shall now discuss, essentially and substantially unsuit- 
able for the prosecution of the gas or electric light business in 
Holyoke, as those industries ought to be prosecuted in a com- 
mercial way, then it is the duty of this Commission to exclude 
from the transfer, and of course from the valuation, the prop- 
erty which is thus held to be unsuitable, irrespective of its 
effect upon the Holyoke Water Power Company. That corpora- 
tion, if it finds itself in possession to-day of property which is 
unsuitable for the electric light business or for the gas business. 
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has only itself to blame for not having kept up with the times, 
for not having taken advantage of the progress of invention, as 
other corporations in Massachusetts and all over the.world have 
done. If it finds itself in possession of the same sort of an 
electric light plant, for instance, that would have been installed 
in 1884, but which nobody would think of buying to-day, it has 
only itself to blame. And it has no legal and no moral right, 
Mr. Chairman, to ask the Commissioners to force the City of 
Holyoke to buy property which, if bought, must be thrown away 
to-morrow. 

Now, sir, -what does unsuitability consist in? Obviously, 
and on the face of it, unsuitability refers to the physical charac- 
teristics of the property. No one will dispute that. A 
machine to be unsuitable, /riwa/^«>, must be unworkable or 
relatively so expensive to work that nobody would buy it and 
nobody but the Holyoke Water Power Company would keep it 
if he had it. Prima facie, the unsuitability which would justify 
the Commissioners in excluding from the transfer any portion 
of the property offered should be a fact rendering the property^ 
or some part of it, physically unsuitable for the economical pro- 
duction or distribution of gas or electricity, as the case may be. 

I might mention some illustrations of the idea that lies in my 
mind as decisive of this question. All the buildings of the gas 
plant might be of wood, for instance. This is merely a hypo- 
thetical cas.e for the purpose of illustrating the law and its 
meaning. The buildings might be of wood, an utterly improper 
construction, but the wood might have some value. Nobody 
would pay the cost of wooden buildings for a gas plant to-day; 
they would be built of brick; but they might still have some 
value, so that possibly such buildings could be used and would 
have a value for the purposes of their use, although a less valtie 
than the cost to replace them. I should not think in a case 
like that that the Commissioners would be justified in exclud- 
ing the buildings. 

The physical unsuitability must, it seems to us, be consider- 
able and substantial, in order to justify rejection on that ac- 
count alone. But, wherever you find that any portion of the 
plant is rendered literally or substantially unworkable, unsuit- 
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able, unusable, for any cause dependent on the action of the 
Holyoke Water Power Company, then you must exclude it as 
unsuitable. For instance, suppose that the water power is to 
be ignored, and eliminated from this case, either by the elec* 
tion of the Company itself or as a conclusion of law, what 
becomes of the water plant in that case ? , Is a water plant 
without any water power to run it by suitable for the produc- 
tion of electricity ? We think not. That is an illustration, — 
not an extreme one, but one which may possibly arise in this 
case, and one which the Commissioners may have to face. I 
will say more about it when I come to consider the questions 
involving the Company's water power. 

But not only may property be unsuitable by reason of its 
physical condition or the difficulty of using it, as in the in- 
stances that I have suggested, but, under the peculiar provis- 
ions of this law, it may be unsuitable by reason of purely 
pecuniary considerations; that is, by reason of the price at 
which it must be taken by the City. Ordinarily, no such ques- 
tion could be presented in a valuation case. The physical un- 
suitability of machinery or of buildings is in issue in every 
valuation case, we will say, although emphasized and made 
prominent in this case by the express injunction of the statute 
not to include in the transfer anything that is unsuitable. But 
pecuniary unsuitability — unsuitability by reason of the price 
— is a question which could not arise in an ordinary valuation 
case, because, in such a case, the Commissioners fix the price, 
and there is no set price at which the Commissioners must 
start. If certain portions of the property at a certain price 
would be too expensive to be suitable for the business in ques- 
tion, the Commissioners can eliminate the unsuitability by di- 
minishing the price. 

That, of course, is the usual rule, but it is not the rule in this 
case, — that is, in all its aspects. 

For instance : suppose, by the terms of the act, you cannot 
fix the price of some portion of the plant at the figure which 
you think it ought to bring in order to make that portion suit- 
able. Suppose, for any reason, some part of this plant must be 
taken at a price fixed, not with reference to the availability of 
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the property for the purposes of. its use, but with reference 
to its use by somebody else, or with refdrence to some other 
consideration ; then the power that the Commissioners would 
ordinarily have to correct any unsuitability by regulating the 
price, is absent. The Commissioners, if they include the prop- 
erty in question in the transfer at all, are bound, ex hypothesis 
upon my assumption, to take it at a price fixed ; and then they 
must consider whether, at that price, the property in question 
is suitable for the exploitation of the gas or electric light in- 
dustry in Holyoke; and, if it is not suitable, Mr. Chairman, 
they must exclude it from the transfer. 

You will find this to be an important part of your duties in 
passing upon the evidence in this case. It is a problem 
which, so far as my experience goes, has never yet arisen in 
any valuation case. I never knew a case in which the Com- 
missioners or the Court or the jury could not fix the price to 
meet the ideas they have of value of the mechanical utility and 
value of the thing under valuation. But, as I shall show you 
before we are through, there are two circumstances — both of 
which may arise in the application of the Municipal Lighting 
Law to this case — in which the Commissioners have no power 
to modify the price, and therefore are forced to consider 
whether, at that price, the property in question is suitable — 
suitable in the ordinary mechanical and commercial sense — for 
the gas or electric light business, as the case may be. And if 
then, upon a fair consideration of all the evidence in the case, 
they conclude that this particular part of the property, at 
that price, is unsuitable commercially for the gas or electric 
light business in Holyoke, they have nothing to do under their 
appointment by the Court in this case, but to exclude that por- 
tion of the property from the transfer, and also, of course, from 
the valuation. 

(Noon recess.) 
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AFTERNOON SESSION. 



Mr. MATTHEWS. At the adjournment of the Court for 
lunch I was saying that in two aspects of this case and for two 
distinct purposes it might become necessary for the Commis- 
sioners to determine whether or not a portion of the plant was 
suitable within the meaning of that word as used in the act, 
having reference to the question of price, it being in this case 
assumed that the price is not within the jurisdiction of the 
Commissioners and must be taken at a fixed amount, either by 
force of the law or by the voluntary act of the Company. One 
of those instances would arise in case the Water Power Com- 
pany takes the position that it has offered its water power con- 
ditionally ; that is, upon the terms and at the rent specified in 
the offer. As to that matter T shall say nothing further until I 
hear definitely from counsel for the Company as to the position 
of his client in that regard. 

The other contingency in which the question of pecuniary 
unsuitability would be before the Commissioners, would arise if 
they find that the market value of some portion of this property 
for any purpose is greater than its market value for the pur- 
poses of its use. The Commissioners will recollect that the 
statute enjoins them then to award such a sum to the Holyoke 
Water Power Company as represents the fair market value of 
the property offered for the purposes of its use, limiting the 
value to that particular purpose. And that means in this case, 
of course, the value of the property for the purpose of the gas 
business or the electric light business in Holyoke, as the case 
may be. But the Commissioners will also recollect that there 
is another clause in the statute which provides that no por- 
tion of the Company's property shall be valued at less than its 
market value for any purpose, a clause to some extent inconsist- 
ent with what precedes. There is a general direction to the 
Commissioners to take the property at its value for the gas or 
electric light business, and then there is an injunction that you 
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shall not value any part of it at less than its value for any pur- 
pose. Now if those two clauses stood by themselves it would 
be almost impossible to say what the Commissioners should do, 
being radically inconsistent theories or bases of valuation ; that 
is to say, if in the case of any part of the property in question, 
the Commissioners should find that it had a general market 
value, a value for some purposes, greater than its value for the 
gas or electric light business. 

I shall have more to say as to the meaning of that clause and 
as to the apparent conflict between those two clauses in the 
statute later on ; but at the present point I desire simply to 
suggest that if some portion of this property is found by the 
Commissioners to have a higher value for some other purpose 
than it has for the gas or electric light business, then the Com- 
missioners must exclude it from the transfer, if at that price it 
is unsuitable for the gas or electric light business. 

In these ways pecuniary unsuitability may — I do not say 
that it does, but it niay — become in this case, while it would 
not in any ordinary valuation case, a matter which the Commis- 
sioners cannot adjust in the award, but must adjust by exclu- 
sion. 

The three clauses in this act together work out a harmonious 
conclusion. First, you value the property at its value for use 
in the gas or electric light industry. Second, if you find that 
some portion of it has a greater value for some other purpose, 
but at such greater price is unsuitable for the gas or electric 
light business, you cannot award the lower value, but you must 
leave it out altogether as unsuitable. Such a course works no 
injustice to the Company, because if this portion of the prop- 
erty is more valuable for some other use than it is for the gas or 
electric light business, then, ex hypothesis the Company can 
secure that greater value if it is omitted from the transfer. If, 
on the other hand, the Company could not secure that greater 
value, if omitted from the transfer, by sale to somebody else, 
then that greater value does not exist, the hypothesis falls to 
the ground, and the whole difficulty disappears. We shall have 
occasion to apply this construction more in detail later on. Its 
principal application, however, would, as I suggested, be to the 
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question of water power in case the Company sees -fit to take 
the position which we understand it has intimated it will take. 

Let me, in passing, suggest one illustration, drawn in the air, 
so to speak, suggested by the type of illustration of which our 
friend, Mr. Goulding, was so fond. Let us take a horse, a valu- 
able driving horse, worth, we will say, $500 as a gentleman's 
driving horse, which the Holyoke Water Power Company was 
using as a matter of fact for its lamplighting business. Some 
of the lamplightersi I presume, use wagons in Holyoke, as 
they do elsewhere. A ^125 or $150 horse would be ample for 
that purpose, — would be all that was required. Suppose, how- 
ever, as a matter of fact — 

Mr. BROOKS. The City owned the horse, Mr. Matthews, 
because the City did the lighting. 

Mr. MATTHEWS. I am talking for illustration, simply. 
Suppose the Gas Company was doing the lighting of the 
streets by means of a horse which was of greater value for 
some other purpose, than it was for the business of lighting 
the streets ; then these three clauses of the act, taken together, 
enable the Commissioners to settle the difficulty very easily. 
The horse would be worth for the purposes of the gas business, 
$150, and no more. It would be absurd to award any more, be- 
cause that is all the horse would be worth for that business, and 
the statute says that the property shall be valued for the pur- 
poses of its use. But that horse could be sold, ex hypothesis to 
somebody else for $500, being a gentleman's rapid driving 
horse, and under those circumstances the Legislature thought 
that it would not do to award only $150. Now, what shall be 
done under those circumstances } There is so far an irrecon- 
cilable conflict between two clauses in the act. And then 
comes the third clause to help us out of that dilemma, inserte*d 
by the Legislature of 1891, and reinforced in the Act of 1893. 
That horse at $500 is not suitable for the gas business, there- 
fore it is simply left out of the transfer and valuation altogether. 
The Company keeps it, sells it to anybody else, if it wants, for 
$500, and gets its full value that way ; or keeps it and uses it 
for other purposes and gets its full value that way ; the City 
does not take it at all ; and no injustice is done to any one. 
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That illustrates the manner in which the Legislature intended 
the Commissioners to use these three clauses, to prevent injus- 
tice to either party in this transaction ; the result being that 
the City pays no more for the property than its value for the 
gas or electric light business, but if there is any portion of the 
property that has a higher value for some other purpose, and 
at that price it is unsuitable for the gas and electric light busi- 
ness, it is left out of the transfer altogether, and the Company 
gets its full value by retaining it. 

I will ask the Commissioners, in considering this clause, — and 
it may have application to two or three matters in this case 
apart from the water power, although that is its chief applica- 
tion, — I will ask the Commissioners, in considering it, to bear 
in mind the order in which these clauses appear in the act as 
amended in 1893 ; and I think they will be able to spell out of 
that act, a consistent and harmonious result, which will work 
no injustice to either party. 

I come now to another deduction which we ask the Commis- 
sioners to draw, and which has a most important bearing upon 
the rights of the parties to this case. And this point is, per- 
haps, on the whole, the most important point of pure law in the 
whole case. It is purely a question of law unmixed with fact. 
The other questions that I have been considering are questions 
largely of mixed law and fact. This one is a simple question of 
law. Our proposition is this : that the Commissioners can- 
not impose upon the parties — either party — to this case, any 
contract obligations created for the occasion. The extent of 
the Commissioners' jurisdiction under this act is to say what 
property or existing rights in the nature of property shall be 
transferred by the one party to the other, and to value that 
property. They have no jurisdiction under this law to go be- 
yond that and to impose upon the parties any contract running 
in futuro, 3.ny obligation to be liquidated at a future date, either 
once, annually or monthly, either for a short time or in per- 
petuity. The power of the Commissioners is exhausted, under 
this statute, in determining what property shall be transferred 
and in fixing its value. 
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In the first place, there is no word in the act, no phrase, no 
sentence authorizing by implication, even, the fixing of con- 
tract obligations sounding in future. The act provides that the 
Company may elect to sell, and the City, in that event, must 
purchase. They must purchase at a price ; and that is to be 
determined according as the Commissioners find its fair market 
value. The Commissioners shall adjudicate what property, 
real or personal, including rights and easements, shall be sold 
by one party and purchased by the other. The words which I 
emphasize as I go along are quoted from the act. 

It is true that in Section i of the act a right is given to 
the City to lease, and that, J assume, means to become liable 
to pay rent infuturo; but that section has nothing whatever 
to do with the valuation by this Commission. Section i con- 
fers authority upon the City as a corporation to lease a gas 
plant or an electric light works. And besides that, there are 
other clauses in the act, indicating that after the City has 
procured a plant, the managers, as they are called, or the 
manager — I think in the singular — may make contracts with 
reference to the management and operation of the works. But 
the powers of any Commission appointed under this act are 
derived exclusively from Sections 12 and 13, and in them there 
is not a word indicating that the Commissioners can fasten 
upon the parties in invitutn a contract obligation, payable in 
the future, by lease or otherwise. 

We conclude, therefore, that the Commission has not that 
power. We stand primarily upon the proposition that the 
Commission can have no powers unless they are expressly 
granted. That must be elementary. There are no powers to 
be vested in this Commission and no rights granted to the 
Holyoke Water Power Company by implication in this law. 
They must be found in express language, or they do not exist. 
That follows from the general principles of law which I en- 
deavored to lay down this morning as applicable to this act, 
and particularly to Section 12, the purchase clause. It is, in 
its essence, a franchise or a privilege to the Holyoke Water 
Power Company to surrender its property upon certain terms, 
and those terms cannot be expanded by implication, without 
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violating the fundamental principle of statutory construction 
applicable to any act like this. For instance, the Commis- 
sioners have the power to compel the transfer of property by 
the Company to the City, subject to existing liens or mort- 
gages, subject — note the language — subject to existing liens 
and mortgages, but has this Commission any power to compel 
a novation or a contract assumption by the City of those obli- 
gations? Clearly not. If the property of the Holyoke Water 
Power Company was mortgaged — it is not, I believe, the case 
— but if it were mortgaged for ^100,000 and the Commis- 
sioners should award the Company about $340,000, as we 
claim, the Commissioners would say that we should pay them 
$240,000, subject to the lien of the existing mortgage ; but the 
Commissioners have no authority under this act to bind the 
City of Holyoke, and its public assets, and the property of its 
citizens in perpetuity, to the payment of that mortgage. No 
such power is required to do justice between the parties, be- 
cause the mortgagee is protected by his lien if the City does 
not pay. It forfeits the property, and therefore any novation, 
any substitution of the city for the Holyoke Water Power Com- 
pany, or any creation by this Commission of a personal obliga- 
tion on the part of the City of Holyoke to pay the mortgage 
debt is unnecessary, and must not be assumed to have been 
granted by the Legislature in the absence of express provision 
to that effect. 

While ample powers are given to the City and its manage- 
ment, the only right of the Company is to surrender its prop- 
erty at a valuation to be made of that property by a judicial 
commission. There is nothing further. To assume that the 
Commission can, at the instance of the Holyoke Water Power 
Company and against the will of the City of Holyoke, bind the 
latter to the terms of a perpetual lease, is a thing that seems 
repugnant to the whole spirit of this law and unsustainable by 
any principle of construction. The principle applies in like 
manner to the Holyoke Water Power Company. I don't think 
we have the right to ask this Commission to impose a perpetual 
contract upon that corporation for the maintenance of its dams 
and canals, and so forth. The statute did not contemplate this 
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contingency, and it was not necessary that the Legislature 
should provide for it. At any rate, it has not done so ; and the 
power to bind either party to this cause to the terms of a per- 
petual contract simply does not exist. There is nothing, accord- 
ing to our construction of this act, for the Commissioners to do, 
but to determine what existing property, what things recog- 
nized at the common law as constituting property, are to be 
transferred from one party to the other, and consequently, what 
the fair market value of those things is. And any attempt by 
either party to this controversy to induc^e the Court to force 
upon the other perpetual obligations of any sort, should be re- 
jected as repugnant to the spirit of the law, as without sanction 
in its terms, and as obnoxious to the general rules of law. 

Let me illustrate again. If the Company's works were on 
leased property, there would be an existing lease ; you could 
not compel the City of Hoi yoke to become subject to the terms 
of that lease by novation, very likely, any more than you could 
compel it to assume as a personal liability the underlying mort- 
gage debt ; but that lease would be existing property and its 
cash value would be a proper subject for determination by this 
Commission. It might have a value in excess of the rent, and 
it might not. If it had a cash value in excess of the rent, the 
City would have to pay it. So if the plant were built on land 
owned in fee but subject to a ground rent, the City would have 
to take it subject to the rent ; but you could not compel the 
City to assume that rent. There is no reason for doing so in 
the interest of the landlord ; his rights are entirely protected by 
the nature of his estate in the land. He can enter upon a fail- 
ure to pay the rent. But you could not compel the City to as- 
sume that rent. If the lease, the estate, whatever it might be, 
a leasehold estate or fee, should have a cash value, that would 
have to be estimated and included in the award. So, very 
likely, if there were patent rights involved,-^ I do not under- 
stand there are any, but this is a specific case that may arise 
under this statute, — what the Commissioners can do in that 
matter is the same as what they can do in the cases that I have 
suggested, of leases and mortgages. If the Company does not 
offer the patent, of course it is out of the case. If it does, the 
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patent can be included in the transfer and valued ; but you can- 
not force the City to assume the obligation of the license if any 
such obligation exists. The value of the patent above and be- 
yond the annual license fee, if there is any, can be estimated 
and must be bought from the Holyoke Water Power Company. 
And so on, all along the line, wherever a ground rent, a lease, 
a patent right, which, although intangible, is still existing prop- 
erty, is oflfered by the Company to the City, it must be trans- 
ferred by assignment ; but that assignment cannot be accom- 
panied by any novation or by any forced assumption on the 
part of the purchaser. If the property thus assigned has any 
cash value, that is, if anybody would pay anything for it, bur- 
dened with the obligation to pay rent, or license money, or lose 
it then that value must be paid to the Company in cash. It 
is no answer to say that the Company ought to be released 
from its obligation to pay rent or license money if, as in the 
case supposed, the thing leased is transferred to the city ; for 
the Company can get no release from its landlord or licensor 
under this act. It seems to us that there is no escape from 
these conclusions, whether you regard the general scope of the 
law, whether you consider it with reference to these illustra- 
tions which I might multiply, or whether you stand upon the 
general, and, as we contend, sufficient principle of law that you 
cannot compel the City of Holyoke to do anything unless you 
find express sanction for it in the act. 

However you regard this problem, and, as I have said, it is 
perhaps the most important question of law in the case, your 
conclusion must inevitably be that you cannot compel the City 
of Holyoke, against its will, to enter upon an obligation pay- 
able in the indefinite future. I have endeavored to make this 
matter plain by a reference to general principles. It is not 
likely to be a question upon which much authority can be 
found ; and I have not much to present in the way of specific 
authority addressed to this particular question. I have, how- 
ever, one Massachusetts case which looks strongly in the direc- 
tion to which my remarks have been pointed, and I have a 
series of analogies to which I desire to call your attention. 
The case that I refer to is that of Tainter v. Worcester^ 123 
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Mass. 311. In that case it was held that a committee author- 
ized by a municipal ordinance to purchase certain water pipes 
and other apparatus in connection with the introduction of a 
system of municipal water supply, was not authorized to make 
a contract to maintain the system or to keep it in repair. The 
question arose because the vendor was willing to sell the appa- 
ratus only upon certain conditions as to future maintenance ; 
and the Court held that this committee, although authorized to 
purchase, and, incidentally, to determine the price, was not 
authorized to bind the City of Worcester to a contract of main- 
tenance payable infuturo. It would seem to follow, that per- 
sons authorized, as this Commission is, to compel others to 
purchase and to determine what they shall pay, have no juris- 
diction to compel them to assume a perpetual future burden ; 
but their powers are restricted to a determination of what 
shall be purchased and of what shall be paid for the purchase 
in cash. 

I might go on and consider the law of trusts. What would 
be the right of a trustee under a will or deed with a power of 
purchase 1 Would he have any right to buy a ground rent and 
bind the trust estate to the payment of the rent in perpetuity ? 
I fancy no court of equity would sustain his accounts. A 
trustee with power of investment can buy for cash, but he 
cannot in the absence of express authority obligate the trust 
estate to the payment of indefinite and perpetual annual 
burdens. 

I pass from the question I suggested as arising, quite pos- 
sibly, under the law of trusts, — and to which I can see but one 
answer, and that a complete negation of this assumed power, — 
to a consideration of the long line of authorities dealing with the 
question of the inherent right of a municipal corporation itself 
to enter into a perpetual contract, or into a long term contract, 
with a public service company for prices, rents, or any similar 
matter. It was at one time held to be doubtful whether a town 
or city had, in the absence of statutory permission, authority to 
make a contract of any sort payable beyond its own term of 
office ; but I suppose it is fair to assume that at the present 
time it is tolerably well settled by authority that where a town 
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or city is authorized to hire water or gas. or electricity, and no 
term or limit is put by the act upon their authority, that town or 
city has the right to enter into a contract for the supply of 
water, gas or electricity, payable in annual installments for 
annual service. That certainly is the tendency of the decis- 
ions; and since the United States Supreme Court case of 
Wa//a Walla v. Walla Walla Water Company, 172 U. S., i. 
I suppose we may assume that to be the settled law of the 
United States. But, Mr. Chairman, it is equally well settled 
that no town or city, even when authorized to enter into a 
contract for such matters, has the right to enter into a per- 
petual contract without express legislative sanction. The cases 
have decided that such a contract made by a city under due 
Legislative authority must be for a reasonable term ; and if for 
an unreasonable term, it is void as such in the absence of 
express authority to make a contract for that particular term. 
It follows, of course, that a perpetual contract would be un- 
reasonable ; and such a contract no municipality ever ventured 
to make, whether for gas, water or electricity. Such a case 
has never yet come into court. But plenty of attempts have 
been made to enter into long term contracts, — for terms so 
long that the courts said they were unreasonable and void, 
unless they had the express sanction of the Legislature. There 
is a collection of the cases to which I refer in 180 U. S. 587* 
in the case of the Freeport Water Company v. Freeport, — 
a half dozen authorities on the subject all referred to in the 
opinions of the judges in that case, — which, by the way, did 
not turn upon this point. 

We say, Mr. Chairman, that the City of Holyoke it- 
self, as a municipal corporation, has no legal right to 
enter into a perpetual contract with the Holyoke Water 
Power Company, for any purpose. No such authority is given 
by the Municipal Lighting Act. Authority is apparently given 
by that act to the City, after it acquires the plant, to make cer- 
tain contracts. But that authority is just like the authority 
which has been given to municipal corporations in the cases 
which I called your attention to, and will be construed by the 
Courts as meaning authority to make a contract for a reason- 
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able time, and not for an unreasonable term, much less in per* 
petuity. So the City of Holyoke itself has no lawful right 
to-day to enter into a perpetual contract; and if the City of 
Holyoke has no authority to do it, a fortiori^ the Commission- 
ers have no authority to impose such a contract upon the City 
against its will. 

Passing along down the lines of the purchase clause of the 
Municipal Lighting Act of 1893, we come to a section which 
apparently at first is blind, and yet which shows, as I think 
does everything else in that act, there and afterward, that the 
Legislature of 1893 builded better than we thought it did when, 
in the preparation of this case, we first looked at the law ; and 
that it had a pretty clear comprehension of the practical diffi- 
culties that might arise in the application of the principle of 
compulsory purchase. The Legislature safeguarded the inter- 
ests of towns and cities which find themselves confronted with 
the obligation to buy property which they do not want, when 
it provided, at the end of the clause as amended in 1893, that " if 
any property [ofifered by the Company] will not be available to 
the City if purchased by reason of .... [any] cause whereby the 
city or town purchasing would be at a disadvantage in the use 
of same as compared with the vendor, the city or town may be 
released from buying the same, or a discount may be made from 
the price to be paid for the plant." We have here a different 
remedy, authorized by the Legislature, than what we have seen 
was the remedy in the case of property which is unsuitable, 
mechanically or pecuniarily, for the purposes for which the 
property is used. In the case of unsuitability the Commis- 
sioners have no alternative ; they must reject the property, 
omit it from the transfer, and leave it to the Company. But in 
the case of property not inherently unsuitable, either mechani- 
cally or pecuniarily, the Commissioners have an election. They 
may either deal with it as they must with unsuitable property, 
and omit it from the transfer altogether, leaving it to the Com- 
pany to reap the full advantage of its superior advantages in 
the use of the property, or they may include it in the transfer 
at a reduced valuation ; that is to say, having valued the prop- 
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erty at large, so to speak, for the purposes of it| use, but hav- 
ing found that the City would, in the use of it, be under some 
disadvantage, they may value that disadvantage, deduct it from 
the value of the property, and compel the City to pay only the 
difference. 

I remember wondering — and I fancy every member of 
this Commission must have been troubled with the same 
thought — what the Legislature could have had in mind when 
they put that clause into the act. It would seem as if the rights 
of all parties were carefully safeguarded if the property were 
valued for the purposes of its use, unless some portion was 
worth more for some other purpose, in which case that portion 
would be left to the Company, to reap its higher value price by 
a sale to other parties, or otherwise. It would seem as if the 
Legislature might have stopped there ; but evidently the gen- 
tlemen who framed this law knew a good deal about the possi- 
bilities of litigation of this sort, and about the peculiar circum- 
stances under which a good deal of gas and electric light 
property in this State was held and managed. This clause 
applies with greater force to the water power and water plant 
than it does to any other part of the case, and the close- 
ness of its application to that part of the case depends to some 
extent upon the nature of the offer of the Holyoke Water 
Power Company. But that is not the only case in which this 
clause may well be applicable to the circumstances of this case. 
I can suggest one or two others. For instance, we shall en- 
deavor to satisfy the Commission that the gas works on the 
river should be omitted from the transfer, by reason of a 
defective title. If we succeed in that contention, what is to be 
done with the Bridge Street holder i You can't exactly say 
that it is not property suitable for the purpose of its use. 
While we don't admit that it is worth the cost of reproduction, 
or anywhere near it, yet that Bridge Street holder, and the 
cover, and the land, is suitable enough, as far as that goes ; at 
least it can't be said to be so unsuitable as to justify the Com- 
missioners in rejecting it for that reason. But what are you 
going to do with it, if you don't give us the gas works ? Are 
you going to split the plant in two, give us the Bridge Street 
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holder without^a manufacturing plant, and leave to the Holyoke 
Water Power Company the manufacturing plant, but no out- 
lying holder? So with reference to the distribution system. 
That we shouldn't say was worth the cost of reproduction, or 
anywhere near it, but it is not so unsuitable for the purposes of 
its use that we could ask the Commissioners to reject it on 
that ground. But what are the Commissioners going to do if 
they omit the manufacturing plant on the river, because the 
Company can't show any title to the land, and can't force us to 
take it by prescription? They can't conceivably saddle us 
with the distribution mains without the manufacturing plant, 
and if they did, it would leave the Holyoke Water Power 
Company in an impossible position, — it would leave the 
Company with a manufacturing plant on its hands, no distribu- 
tion system, and in grave difficulties from having surrendered 
its franchises to the State. Under those cir'cumstances the 
thing for the Commissioners to do is to hold that the City 
would be at such a disadvantage in the use of the mains as to 
necessitate the exercise by the Commission of its discretion to 
leave the distribution system and the Bridge Street holder out 
of the transfer altogether. That would mean to leave the 
whole gas plant with the Company, as before this case began. 

That is a plain illustration, it seems to me, of the applica- 
bility of this clause to this particular occasion, in the event 
that the Company's title turn out to be so defective as not to 
warrant the Commissioners in forcing us to take it. 

That will also be the application of this clause when I reach 
that stage of the argument, to the questions of water power. 
There are other suggestions that might be made, as to the 
scope of the Commissioners' duties in regard to the determina- 
tion of what shall be transferred, which have special reference 
to the question of water power ; but I will pass these by for the 
moment. 

Permit me to summarize what has been said upon this 
branch of the case, which is the first problem which the Com- 
missioners must attack. First, they can only include tangible 
property or intangible rights, easements and contracts that are 
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owned by the Holyoke Water Power Company, and exist on 
the day of valuation ; that is, on the day of the ofiFer. They 
can include nothing that is unsuitable, for physical or financial 
reasons, for the operation of a gas works or electric light plant 
in the city of Holyoke, unless they are also able to correct the 
financial unsuitability in their award. If not, they must ex- 
elude what is pecuniarily unsuitable as well as what is physi- 
cally unsuitable. They cannot impose upon the city, without 
its consent, any lease or other obligation extending in future^ 
whether for a definite term or in perpetuity. This applies as 
well to the Company as to the city. If any portion of the 
property turns out to have a higher value for some other pur- 
pose, it must be omitted from the transfer wherever the Com- 
missioners cannot scale that value down to the value of the 
property for the purposes of its use ; for it is only the value for 
the purposes of its use that the City must pay. And it is only 
in the case of property that is suitable that the City must pay 
anything at all. Finally, if any of the Company's property is 
not, in price or otherwise, essentially unsuitable, but if upon 
purchasing it the City would be under some disadvantage in 
the use of it as compared with the Holyoke Water Power Com- 
pany, — that is, as compared with the use which the Holyoke 
Water Power Company now makes of it, — the Commission- 
ers must either omit this part of the property altogether from 
the transfer or include it in the transfer at a reduced valuation. 
So much for the duties and difficulties of the Commissioners 
as to what property shall be included in the transfer. I have 
not, however, said all that I had intended to say upon that sub- 
ject. I will complete the discussion when I consider' the ques- 
tion of the water power. 

We now pass to the mode of valuation, — to the basis or 
method to be adopted by the Commission in valuing the prop- 
erty which it determines is to be included in the transfer. 

The Company's contention, as I understand it, is briefly 
this : either that it shall receive the aggregate present cost 
to reproduce item by item the several component parts of the 
plant, less any depreciation that may be discovered, due to use 
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and age alone, that is, the estimated cost to reproduce a sim- 
ilar plant in. similar physical condition, upon the day of valua- 
tion ; or, in the alternativ'e, that it shall receive the capitalized 
value of the alleged present net earnings of the Company de- 
rived from the operation of its plant, the possession of street 
franchises, the business skill, good-will, and the other elements 
which go to make up the earning capacity of a public service 
Company. 

In valuing the plants upon the first theory, that is, that of 
reproductive cost, the Company contends that the land should 
be taken at its highest value as land, irrespective of the build- 
ings on it ; and that the value of the land thus determined 
should be added to the. reproductive cost of the buildings and 
machinery. 

This statement as to the land is true of the gas works* site 
in the river and of the site of the Bridge Street holder. As 
regards the site of the electric light plant, the Company Varies 
its theory, and contends that that particular lot should be 
valued as a mill site. That contention I shall discuss under 
the more appropriate head of the water power. 

At present I desire to point out just what this contention 
of the Company with respect to reproductive cost means, ig- 
noring not only the value of the electric light plant site for 
the present, but also the Company's alternative contention as 
to a franchise valuation, and confining myself to what their 
witnesses call structural value. The Company's witnesses first 
estimate the cost to reproduce in January, 1898, a plant iden- 
tical in all its parts with the gas plant, and in the same condi- 
tion of physical deterioration that the Company's plant was, 
so far as they could estimate it. Then they add the value of 
the land, considered at its highest value for any purpose, as if 
there were no buildings on it. That is, they add what they 
say is the value of the land for general market purposes. Now 
what do you get when you have done that, when you have 
gone through that process, Mr. Chairman ? What do we get 
when we have taken the cost to reproduce the plant ; the value 
of the land as if there were no buildings on it, the cost of the 
buildings wholly without reference to the machinery in them, 
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and the co$t of the machinery ? What have we got then ? 
Adding, I should have said, perhaps, something for the value 
of the plant as a going concern, that is, an allowance for con- 
tingencies and the general installation charges. What have 
we got ? We say that we have not got an)rthing at all. We 
have not got the value of anything. We have got nothing but 
an estimate of the cost to recreate a thing in specie, that is all. 
That, we say, is not the value of any part of this plant, 
much less the value of the whole of it. It is not the value of 
the land, because the land is not free, unincumbered by build- 
ings. It is not the value of the materials and labor that go 
into the buildings, because they may not be worth anything 
like the cost to procure them. It is not the value of the ma- 
chinery, because that may have no mechanical utility or value 
at all. We get nothing but the cost to reproduce ; and that, 
Mr. Chairman, is all the evidence in this case offered by the 
Holyoke Water Power Company of the value of its property. 
There isn't another thing, unless, of course, you think you can 
gain some assistance from their attempt to capitalize the hy- 
pothetical earnings of the Company at 4 or 5 per cent. If 
their process of capitalization is no aid to you in determining 
the value of the Company's plant, as of course it cannot be, 
then there is no evidence in this case offered by the petitioner 
of the value of its property, except estimates of the cost 
of reproduction. That is the company's contention as fairly 
as I am able to state it, and that is the conclusion that I draw 
from this contention. 

Let us now see what the theory of the City is, and then I 
will ask you to consider with me the general law of valuation 
and the special provisions of the Municipal Lighting Act 
itself, in so far as they affect this question. The City's the- 
ory, as I have stated, is that no evidence was offered by the 
Holyoke Water Power Company of the value of its property, 
— none whatever. Evidence of the value of the Company's 
franchises and property, based upon capitalizing at a prepost- 
erously low rate the net earnings figured at a preposterously 
high amount, has, we contend, no human relation to the sub- 
ject ; and that, we shall endeavor to show you, is the law as 



Digitized by 



Google 



6o FRIDAY, DEC. 20, 1901. 

well as the common sense of the case. And we contend that 
the theory of reproductive cost, when applied to a case like 
this, results in something that on the face of it does not repre- 
sent the present value of anything. 

We say, in the first place, that it is the property of the Com- 
pany alone that is to be valued, not its franchises or its bus- 
iness, and that the capitalized value of the profits that you or I 
could make by taking this plant and getting such franchises 
from the State as are necessary to make anything out of it, has 
nothing whatever to do with the value of the plant itself. The 
most that we will concede that evidence of earnings could be 
used for would be along the line of the recent decision in Pegler 
V. Hyde Park, 176 Mass. loi, where, under special circum- 
stances, evidence of the amount of business done by the Com- 
pany was admitted as throwing some light upon the " capacity 
of use " of the property. That is to say, if there was any doubt 
as to whether this property had any value for the g^ or electric 
light business, you might get some assistance from the fact that 
it was actually earning money in that business ; but you could 
not determine under the rule in that case how much the prop- 
erty was worth by a consideration of how much the Company 
was earning out of its franchises and its plant. We say that all 
evidence of that character is inadmissible in a case which relates 
exclusively to the valuation of property which is not alleged to 
be wholly without value for the purposes of its use, and which 
can be seen in operation. In the Pegler case the property bad 
been destroyed and could not be viewed. 

Confining our attention, therefore, to the other branch of the 
case, and assuming that the plant is to be valued only in its 
physical or structural features, we say that this structural value 
is not to be reached by simply adding together the cost of 
reproducing the existing plant item by item, but by considering 
the mechanical utility or value of the plant as a whole, having 
reference to its capacity, its suitability, its efficiency, its econ- 
omy of operation, and its general adaptability to the gas or 
electric light business in the City of Holyoke. 

We say that you must value this plant as a unit, as a whole ; 
and while you may, if you can derive any benefit from it, — 
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which we doubt under the circumstances of this case, — use the 
reproductive cost of the plant as a consideration to be borne in 
mind in reaching your final determination of value, you should 
not only take into account its depreciation due to use and 
age, — which is all that the witnesses for the Company con- 
sider, — but also the depreciation below reproductive cost, due 
to the obsolete character of the machinery, the faulty arrange- 
ment of the plant, the possession of inadequate facilities for ex- 
tensions, the general inefficiency of the m'achinery, and the 
excessive cost of operation. 

We say that no valuation of this plant is worth the time that 
you spend upon it, in a court of law or in the forum of common 
sense, from the standpoint either of a prospective purchaser or 
from the standpoint of a judge, unless you take all these con- 
siderations into account, and any others that may seem to you 
to be competent and proper. Among the others, we might note 
particularly the estimated cost to procure and operate a plant 
of equal capacity, modern type, and superior or equal efficiency 
and economy of operation. 

So much for the general principles. If you had no law to 
guide you, Mr. Chairman, you would adopt those principles. 
And that, after all, is stating my whole case ; because the law 
of valuation in its present condition is nothing but the applica- 
tion to the more and more complicated questions that are 
being presented to the courts, of the dictates of common busi- 
ness sense. 

No man out of a lunatic asylum would ever think of buying 
a piece of property upon a mere estimate of reproductive cost ; 
and no man out of a lunatic asylum, and who had common hon- 
esty in his heart, would think that he could impose his prop- 
erty upon a prospective purchaser by reason simply of its 
reproductive cost, and get him to pay that price for it. Through- 
out this case, from the beginning of it to the end, you have only 
to apply those dictates of common sense that guide the buyer 
and the seller in the transactions of ordinary life. They are ample 
and sufficient, and entirely adequate to settle every question of 
valuation that arises in this case. I invoke them, and ask you 
to apply them unless you find that they are shut out by some 
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positive and mandatory rule of law ; and the burden is upon 
the other side to point out the laws which exclude the use of 
common sense in a case like this. We do not think that they 
exist or can be cited. We think, as I have said, that the law, as 
it now stands, is on a footing with the dictates of common busi- 
ness sense and prudence as applied to these transactions, and 
it will be my efiEort to satisfy you of that. 

The first point to which I desire to call your attention, is that 
the Company can only recover the " fair market value " of its 
property. Of course the word " market " and the word " value " 
are both used currently in common conversation, and, also, we 
have all of us had occasion to regret, by judges and text-book 
writers, in a variety of more or less inconsistent senses. You 
can mean about anything by "value," according as you use it, 
and the word "market" has, unfortunately, had an almost 
equally great variety of legal definition. 

Whatever it be, however, ** market value " is the limit of re- 
covery in this case ; and if there is any higher or greater value 
to be assigned to any portion of the Company's property than 
that, the Company cannot get it. All that the City of Holyoke 
is bound to pay is the market value of the Company's property ; 
and that applies, Mr. Chairman, just as much to the general 
injunction to the Commissioners to value the property of the 
Company for the purposes of its use, as it does to the subordi- 
nate and subsequent injunction to value any part of it at its 
higher value for other purposes, if the Commissioners find it 
has such higher ^'alue. That greater* value is also defined in 
the act as being the "market value" of the portion of the 
property in question. So that, whether you are considering the 
application of one clause or the other of the statute, you are 
limited to market value. 

Now market value means selling value. It means what you 
can get for a thing. In its strict and present legal sense, 
market value is the fair cash value; is "that amount of cash 
for which property will exchange in fact," according to the 
definition by the chief justice of our court in National Bank 
of Commerce v. City of New Bedford^ 155 Mass. 313. Or, to 
put it as it has been put by the Supreme Court of New Hamp- 
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shire and other courts, the market price of the property is that 
sum which can probably be obtained for it by using reasonable 
efforts to sell it. 

It may not be expressly contended in this case that either 
the Company's plant or the electric light plant has any higher 
value, for any purpose, than its market or selling price. I do 
not think that contention will be made. But the theory upon 
which this case has been tried by the Holyoke Water Power 
Company is equivalent to that contention, because they say 
that this property is to be valued at the aggregate cost to re- 
produce its component parts, and that may, of course, far 
exceed the market or selling value of the whole. 

I shall show you. that there may be cases in which it is 
proper to apply the test of reproductive cost, although that may 
exceed the market value of the property. We concede that, in 
certain cases, reproductive cost may be obtained ; but we say 
that reproductive cost is more than market value, and is so 
stated in those authorities. But we say that the measure of 
recovery in this case is, by the terms of the act, limited to the 
market or selling value of. the property ; and if reproductive 
cost is in this case more than market value, it must be ignored 
as matter of law. 

I need not take up the time of the Commission by consider- 
ing the various judicial uses that have been made of this 
expression, " market value," or by quoting the long list of au- 
thorities which hold that more than market, meaning selling, 
value can be recovered in some cases. 

Originally, " market value " meant what could be obtained 
for a piece of property in market overt. I think that is the 
earliest use of the expression. It meant simply the current 
commercial price fixed by auction or in the public marts in the 
towns of England. That was the earliest use that we find in 
the law books of the expression "market value.'' But as civil- 
ization advanced and became more complicated, that definition 
proved wholly inadequate, and as a matter of fact it has been 
used in almost every conceivable sense. As at presen t used, 
however, according to the weight of authority, particularly in 
this Commonwealth, market value is not restricted to the 



Digitized by 



Google 



64 FRIDAY, DEC. 20, lUOl. 

going auction price in market overt, nor is it to be expanded, 
so as to include anything that you can get. It is limited and de- 
fined as meaning what you can probably get for property upon 
a fair sale, taking a reasonable time to procure a purchaser. 

Now it may happen that in many cases property is worth 
more to the owner than that. He may have a private use for 
it — not a mere pretium affectionis, but a real, legitimate and 
valuable use for the property in excess of what he could prob- 
ably get for it ; and in all such cases, at least in cases of emi- 
nent domain, insurance and the like, where the property is en- 
tirely destroyed and he is to receive full indemnity for the de- 
struction, the Courts allow him that greater value. The law 
books are filled with such cases, — there is a long list of them in 
this State and elsewhere. There are some thirty cited in our 
brief. 

I will mention just a few instances in passing: Personal 
clothing, wearing apparel, — the clothes we have on we could 
not sell in Dock Square for a tenth of their value in use, — 
family portraits ; household furniture ; a lawyer's brief — there 
is one case on that — 

Mr. BROOKS. The Courts decided that that had no value, 
I believe. 

.Mr. MATTHEWS. No, in this case I think the Court de- 
cided that it had, and it gave the owner $i,ocx). 

Mr. BROOKS. I don't know whether it was let out to a 
Commission. 

Mr. MATTHEWS. The jury gave $i,ooo in that case, I 
believe. He lost his brief, and they figured the time it would 
take him to put it together again as the basis of compensation ; 
but he could not have sold it for anything. So with personal 
baggage and other similar articles. And coming down more 
particularly to the cases that are analogous to this, we find that 
in the law of insurance, where the assured is to receive full 
indemnity, it is held that market value is not always the meas- 
ure of his recovery, but that he can recover the reproductive 
cost of the property irrespective of its market value. That 
was held in this State in the case of Washington Mills v. Ins, 
Co.y 135 Mass. 503. In this line of cases the Court recognizes 
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that the plaintifiF is entitled to more than market value, and 
therefore lets him show reproductive cost, tells the jury that 
this is to be the basis of the verdict. 

But suppose you have a policy of insurance that is limited to 
the cash value of the property at the time of loss, then where is 
the plaintiff ? He does not get reproductive cost in that case ; 
he is limited to what the property would sell for, as was de- 
cided in the case of Commonwealth Ins, Co. v. Sennetty 37 
Penn. St. 205. 

In tax valuation cases it is market value — selling value — that 
controls, and not reproductive cost. In the appraisal of prop- 
erty in probate proceedings, in partnership liquidations and 
similar cases, the same rule governs. It is what a thing will 
sell for, — not what it would cost to get it up, but what it will 
sell for. 

In other words, the general rule of law is that in cases of 
indemnity, — trover, eminent domain, insurance, etc., — where 
the principle of the recovery is to indemnify the plaintiff against 
the actual loss that he has sustained, he can show by estimates 
of reproductive cost or otherwise what that loss is, even if it 
exceeds what he could have got for the property in the market. 
But where the principle of indemnity does not apply, there 
market value is the test, as in tax valuation cases, probate ac- 
counts, and similar proceedings, and the plaintiff is limited to the 
selling value of the property and cannot rely on reproductive 
cost or any other and conflicting evidence of intrinsic value. 

As the Municipal Lighting Act specifies market value as 
the measure of compensation, any basis of valuation which, like 
reproductive cost, may result in a higher value, cannot be set 
up or used as a conclusive test. There being a well understood 
difference in the law between market value and that higher 
value which is sometimes obtained and may be evidenced by 
reproductive cost, an act of the Legislature which limits the 
recovery to market value excludes by its terms a recovery upon 
any higher basis such as that which would be permitted by the 
simple and inconsiderate application of the rule of reproductive 
cost. 

The next proposition which I will suggest for your guidance 
Vol. xvn. 
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in determining the value of this property is that the property 
must be valued as a whole, as a unit ; and to this point I beg 
your especial attention. 

This rule applies to every case of valuation, whether you are 
seeking to ascertain market value or that higher value to which 
the owner of property may sometimes be entitled. Whatever 
be the basis, mode or theory of valuation, the thing under valu- 
ation, whatever it is. is to be valued as a whole. And this con- 
stitutes a conclusive argument against the process of estimating 
value by simply adding together the cost to procure the' various 
parts of a similar plant in similar condition and the cost to pro- 
cure similar land as if it had no buildings on it. 

The CHAIRMAN. Mr. Matthews, before you go to that, 
if it does not interrupt you at all — 

Mr. MATTHEWS. No, sir. 

The CHAIRMAN. I imagine you have looked at the New- 
buryport case* in reference to this question of reproduction. I 
do not recall the rule as it is laid down there, but if you have 
not I wish you would look at it. 

Mr. MATTHEWS. Yes, sir, I am familiar with. it. The 
Court said something about reproductive cost in that case, and 
also in the Gloucester Water case.f I noticed, however, in the 
Gloucester Water case that what the Commissioners and the 
Court meant by " duplication value " — I think that was the 
expression used — was the cost of procuring another plant of 
equal capacity as a water supply system. In the Gloucester 
case they took into account not only reproductive cost, but the 
cost of a wholly new water supply system. In the Newbury- 
port case I believe they did not, because, as I am informed, it 
was not offered. 

The CHAIRMAN. I do not remember the details. 

Mr. MATTHEWS. I do not think it was offered, Judge. 
I do not think evidence of a new water supply plant was ofiFered 
in the Newburyport case. It was offered and admitted by the 
Commissioners in the Gloucester case, and their action was 
sustained by the Court. 

The CHAIRMAN. I think you had better look at the 
Newburyport case. 

* Newburyport Water Co. v. Newbttryport, i68 Mass. 541. 
t Gloucester Water Supply Co. v. Gloucester, 60 N. E. 977. 
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Mr. MATTHEWS. Yes, sir, I will do so. I am glad that 
you mentioned it. 

The test of reproductive cost applies better to a water supply 
system, than to a manufacturing plant. There has been little 
progress in the art of constructing a water supply system for 
many years. Such a plant consists ^ f dams, pipes, pumps, and 
so on, and there has been little change or progress in the art 
in the last ten or fifteen years. So in the case of an ordinary 
water plant built within the past few years, such as the New- 
buryport case was, I think, the test of reproductive cost, less 
depreciation due to use and age, would probably be satisfactory 
to both parties. I understand it was in that case, and no effort 
was made, as I remember, to introduce any other basis of valua* 
tion, or to impeach that basis. Possibly, evidence as to defects 
or depreciation beyond physical deterioration may have been 
received, but I am not sure. 

I would like to suggest, however, as I easily can, water sup- 
ply cases where the rule of reproductive cost would reach most 
absurd results. I remember once looking over the Croton 
water shed in New York, and I found that they were submerg- 
ing the old Croton dam by building a higher dam lower down 
the valley. Where would the purchaser be if he had to pay 
the reproductive cost of the upper Croton dam ? The moment 
the new dam was built that old dam was worth nothing at all, 
and even less than nothing, because it occupied space, and its 
mere existence was a detriment to the. system as a whole. 
And yet, to apply the test of reproductive cost would give the 
company what it would cost to reproduce both dams. That is 
a fair instance of the inapplicability of the test of reproductive 
cost to all cases of water supply. 

Now, in the Newburyport case, as I remember it, there were 
no special features like this ; the test of reproductive cost was 
relied on by both sides as the best way to determine value. 

The CHAIRMAN. You say it might sometimes be an ele- 
ment and sometimes a test. 

Mr. MATTHEWS. That is the idea in substance. It is 
never absolutely conclusive, but in some cases it is more con- 
clusive than in others. I was going to comment upon this 
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matter later on, because there is a section of my brief on 
this very subject ; but I would just as lief do it now, that 
you have brought the matter up. The test of reproductive 
cost, we concede as matter of law, is always admissible ; 
but its value in fact depends wholly upon the circumstances 
of the case. If you have a water plant which is not more 
than ten or fifteen years old and consists of a dam and pipes, 
and machinery which is not over that age, or there may 
be possibly no machinery at all, — it may be a gravity system, — 
you would not get very far off if you applied the test of repro- 
ductive cost less depreciation of all kinds. So if you had a 
manufacturing plant which was absolutely new, and built on 
modern principles, reproductive cost would come very close to 
present value. Take, for instance, the water gas plant in this 
case — in the Holyoke- case. I mean the water gas plant its- 
self, whicb cost $i4,(xx>. That plant was just as good in 1898 
as it was in 1896, barring depreciation from use and age ; and 
there is no difference between us and Mr. Randolph in respect 
to the manner in which that portion of the plant shall be 
valued, or as to the amount. If you have a plant, a manufac 
turing plant, a gas plant, an electric light plant, a cotton mill 
or anything else, which was new within a reasonable time — 
two or three years — of the day of valuation, and is.composed 
of modern, up-to-date machinery and laid out by competent 
engineers : why, then you have, as in the case of the small 
water supply system that I mentioned, a case where repro- 
ductive cost comes very close to being the controlling factor in 
the valuation ; very close indeed. 

That is one extreme, but the further you get from that state 
of affairs the less valuable becomes the test of reproductive 
cost. The more diversified the facts, as in the case that I 
suggested about the submerged dam on the Croton water- 
shed, the less applicable the theory is ; and of course the older 
the plant the less applicable also. And the theory is less 
applicable in some classes of industry than in others. It 
would be less applicable to an electric light plant than it would 
be to a gas plant. You would come nearer to getting the true 
value out of the reproductive cost of a gas works than you 
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would in the case of an electric light plant, because there has 
not been the same advance in the art in recent years in the 
one case as in the other. So in the case of a cotton mill, you 
would get a great deal further from the truth if you tried to 
find the value of a mill ten years old by reproductive cost than 
you would in a water supply system, because there has not 
been any great advance in the art of constructing small dams 
and laying cast-iron pipes in the last ten years, whereas, I 
assume that the type of cotton machinery has changed mate- 
rially. And so on all along the line. It is a question of de- 
gree, and a relative one. I shall have occasion to consider 
more in detail later on, the relative availability of the test of 
reproductive cost as compared with the other test that we sug- 
gest, namely, the cost of a standard modern plant. At the 
present point I am simply endeavoring to establish the legal 
proposition that reproductive cost is not a conclusive test of 
value, particularly in cases arising under the Municipal Light- 
ing Act. 

The property must be valued as a whole. And that point, 
that rule, if it be one, is conclusive against the application of 
the theory of reproductive cost, without modification, in its 
naked rigidity, as presented by the witnesses for the Com- 
pany in this case. Their process consisted simply in taking 
the land as if there were no buildings on it, then taking each 
brick and stone and cubic inch of mortar, each square foot of 
lumber, each nail, each shingle, each ounce of paint, figuring 
out what each of them would cost, adding the figures all to- 
gether, and then clapping on 10 or 12 per cent, for value as a 
going concern besides. 

Now that is not the way to value the plaut as a whole. It 
may be some aid, I concede, — it is in some cases very much of 
an aid, and it may be some aid in all. But it is not of itself 
and by itself the value of the plant as a whole. That as a 
proposition of common sense, Mr. Chairman, I do not need to 
argue. It must be apparent that reproductive cost, thus figured, 
may or may not represent the present value of the plant as a 
whole; that depends upon the other evidence in the case. 
But the theory of our friends upon the other side is that it 
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represents the value of the property in law. We can conclu- 
sively dispose of that contention by the citation of two cases 
that have been decided by our Supreme Court. And in con- 
sidering those authorities, which are 

Tremont & Suffolk Mills v. Lowell, 163 Mass. 283, 
Troy Cotton Co, v. Fall River ^ 167 Mass. 517, 

I will ask the Commissioners not to be content with the 
printed reports, but to look at the bill of exceptions in each 
case, as found in the Social Law Library. They will there find 
the careful reports made by the Commissioners and the Judges 
of the Superior Court in both these cases. Judge Richardson, 
I think, sat in both cases. 

Mr. BROOKS. He was the Commissioner, wasn't he ? 

Mr. MATTHEWS. He may have been. 

Mr. BROOKS. In the Tremont & Suffolk he was Com- 
missioner. 

Mr. MATTHEWS. Now those cases conclusively dispose 
of the theory that the reproductive cost of the buildings, added 
to the value of the land, irrespective of the buildings, is the 
value of the whole. That was the argument for the city of 
Lowell — 

Mr. BROOKS. Those were both tax cases. 

Mr. MATTHEWS. Exactly; they were both tax cases 
under the Act of 1890. In those cases the city of Lowell and 
the city of Fall River, respectively, contended that the proper 
way to value property for taxation purposes was exactly as the 
witnesses for the Company in this case have done it ; that is, to 
take the land as if it were divorced from the buildings and un- 
connected with water power, figure out the reproductive cost of 
the buildings and machinery, and add the results together. 
The Court in both cases rejected that theory of valuation 
and cut the value of the whole down to a figure which repre- 
sented the value of the whole as a manufacturing unit for the 
purposes for which the property was being used. 

In the Tremont & Suffolk Mills case, in which our late friend 
Mr. Goulding appeared for the city, the respondent asked the 
Court to rule — 
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" That in fixing the value of the petitioner's real estate the 
proper method was to take the value of the land considered 
separately and independently of the buildings and other 
structures on it, and as though the buildings and struct- 
ures were severed and removed from the land, and indepen- 
dently of the particular uses to which the land was devoted, 
and to add to the value of the land so determined the 
value of the buildings and other mill structures estimated 
and determined with reference to their age, etc. " 
The Court declined this request, saying that they would not 
uphold a method of valuation which produced the illogical 
result that the sum of the value of the inseparable parts is 
greater than the value of the whole. 

I am going to ask the indulgence of the Commission while I 
quote at more length than I shall in commenting upon any 
other case, from some of the remarks of the trial justice in the 
Tremont & Su£Folk Mills case, because that was a case in- 
volving the valuation of mill property ; the report was a most 
painstaking and thorough one, and there is a good deal in it 
which has a very close application to the case at bar. The 
Court says : 

" The evidence shows that the mill buildings of the pe- 
titioner are old, inadequate in style, not well adapted to the 
use of modem machinery " — 

The CHAIRMAN. I have an engagement at four o'clock, 
and you might stop without opening up that subject. 
Mr. MATTHEWS. Then I will stop right here. 
(Adjourned to Saturday, December 21, at 10 a.m.) 
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Boston, Dec. 23, 1901. 
The Commissioners met at the Court House at 10 a.m. 

Mr. MATTHEWS. Mr. Chairman, it becomes my painful 
duty again to suggest that death has interrupted the course of 
these proceedings. The Commission may have noticed the ab- 
sence of his Honor, the Mayor of Holyoke, on Friday and Sat- 
urday. This was due to the serious illness of his wife. We 
are informed that Mrs. Chapin died this morning. Under those 
circumstances, on behalf of my colleague and I think very 
likely of counsel on the other side, I would like to suggest that 
this court do not sit to-morrow, that being the day appointed 
for Mrs. Chapin's funeral. 

(The Commissioners assented to the suggestion, and after 
further conference it was agreed, Wednesday being Christmas 
Day, that at the close of to-day's session the hearing be ad- 
journed to Thursday, December 26, at i p.m.) 



Mr. MATTHEWS. I desire now to renew my request of 
counsel for the Holyoke Water Power Company, to state whether 
or not the Company offers the water power involved in this case 
for valuation by the Commissioners or not. 

Mr. BROOKS. Well, may it please your Honor, we think 
that the lease as originally proposed and as amended speaks in 
no uncertain terms. There is no ambiguity in either the lease 
proposed originally, or that one that was afterwards proposed in 
view of the criticisms made by ,our friends upon the other side 
upon the unamended lease, and in view of the request that we 
amend the same. However, in answer to my friend's question. 
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it will be our contention, and we think we can support it, that 
the lease as originally proposed and amended later in conse- 
quence of the request or demand of the other side we shall 
rely upon, and that its terms and conditions should not be 
varied. 

Mr. GREEN. Shall not be what ? 

Mr. BROOKS. Varied. 

Mr. MATTHEWS. By the Commissioners ? 

Mr. BROOKS. Yes, that would be our contention. 

Mr. COTTER. That has reference to the amended offer ? 

Mr. BROOKS. Well, it has reference to the^ entire lease 
amended or unamended, as the case may be. We claim, of 
course, that your Honors should take into consideration the 
lease as it . stands amended. If the contrary view should be 
taken, according to the suggestion that has been made here in 
the course of the argument that we cannot amend the origi- 
nal offer, although the amendment may redound to great bene- 
fit to the City and without any extra expense, why, then we 
should say and argue that your Honors could not vary the terms 
of the original lease. 

The CHAIRMAN. You mean by that, if you thought that 
you had charged too much, you could not put in another price ? 

Mr. BROOKS. We shall make that contention, your Honor. 
That is, we shall say that you cannot vary the rental proposed ; 
that will be our contention in our argument. It will also be our 
contention in our argiunent that you cannot vary the other 
terms and conditions contained in the proposed lease as it 
stands now with the amendment, which I think was introduced 
in Vol. VIII. of the testimony. Is that a sufficient reply ? 

Mr. MATTHEWS. I think so. Brother Brooks. The posi- 
tion occupied by the Company coincides with our own idea of 
the position that they took in their original offer to the City ; 
and it is upon that theory that the case has been tried for the 
City of Holyoke. And, in order that there may be no possi- 
bility of misunderstanding, I will put the matter in my own 
words, and ask Mr. Brooks if I have got it correctly. The 
Holyoke Water Power Company offered to the City of Holyoke 
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its entire' gas plant ; it offered to the City of Holyoke its entire 
electric plant, meaning the electric lighting station, the distribu- 
tion system, the steam plant, and the water development. All 
that property, both gas and electric, it offered to the City of 
Holyoke upon such terms as to price as the Commissioners 
might award. That is correct, is it not ? 

Mr. BROOKS. Well, I was not following that particularly. 
Will you please read 'it ? 

(The stenographer read Mr. Matthews's statement beginning, 
" The Holyoke Water Power Company offered to the City of 
Holyoke its entire electric plant," etc.) 

Mr. BROOKS. That, of course, is in exclusion of water 
power ? 

Mr. MATTHEWS. I am coming to that now. I am right 
so far, am I not, Mr. Brooks ? 

Mr. BROOKS. I should think so. Probably it left out 
something. 

Mr. MATTHEWS. Very likely, but in substance. 

Mr. BROOKS. The general principle is correct. 

Mr. MATTHEWS. Mr. Brooks says I am correct. Now, 
as to the water power, the Company offered to the City of 
Holyoke water power to operate the gas plant or the small water 
wheel in the gas plant, and to run the electric light station, 
upon certain terms and conditions as to rent and mode of use, 
which terms and conditions as to rent and mode of use are fixed 
by the Company itself and are not subject to valuation by the 
Commissioners. Have I stated that correctly ? 

Mr. BROOKS. That wDl be our contention. 

Mr. MATTHEWS. And by contention — 

Mr. BROOKS. I will go no farther than that. 

Mr. MATTHEWS. Well, do you not mean, Mr. Brooks, 
that that was the object of your offer ? I do not ask you to 
discriminate now between the first draft of lease that you put 
in and the second draft ; but, waiving any discrepancies between 
the two, is it not true that the Holyoke Water Power Com- 
pany in its original schedule offered to the City water power 
upon the terms and rent specified in the offer or the schedule 
annexed thereto, and not for valuation by the Commission ? 
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Mr. BROOKS. I should say you are correct as to the first 
part of your proposition. I cannot go any farther than I have 
gone. I say that we shall contend, and we shall contend with 
such feeble force as I am capable of, that your Honors have no 
right to change the terms of the proposed lease as it stands 
tOKlay in its amended form. I cannot say whether your Honors 
wfll or not, but that will be our contention ; and we shall make 
a request for a ruling. I cannot, of course, give a judicial 
opinion in the place of your Honors with reference to it. It 
seems to me I am as definite as I can be.. I don't think there 
is any trouble between us. 

Mr. MATTHEWS. I think not. It seems to me that the 
position of the Company is made entirely clear by Mr. Brooks's 
statement, and it coincides, not only with the theory upon 
which this case has been tried by the City, but with our under- 
standing of the law. 

The CHAIRMAN. Do I understand that that precludes 
the Commissioners from taking any other valuation i 

Mr. MATTHEWS. That I shall have occasion to consider 
later on. 

The CHAIRMAN. Yes. 

Mr. MATTHEWS. But before considering it, before sub- 
mitting our brief, which was written upon a certain assumption 
as to the meaning of the Company's offer, I thought it well to 
have the matter definitely settled, as it has been by Mr. Brooks's 
statement. We have not asked Brother Brooks, of course, to 
illumine the discussion, as he doubtless might, with any statement 
of legal opinion, but simply to state, as he just has, what the 
position of the Company was — what its intent was in its offer 
to the city. 

The CHAIRMAN. Of course there ought not to be any 
misunderstanding about this. 

Mr. MATTHEWS. If the Company had taken a different 
attitude, we should have something to say. The case has been 
tried by the City of Holyoke upon the theory which Mr. Brooks 
has just confirmed, that the water power was offered conditionally 
to the city, upon certain fixed conditions as to rent and terms 
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of use, and not, as its property was, at a rent to be fixed by the 
Commissioners. 

The CHAIRMAN. I understand him to say that he shall 
contend that we cannot vary. Now suppose the Commissioners 
should get the notion into their heads that they could } 

Mr. MATTHEWS. That I shall discuss later. 

Mr. BROOKS. I suppose there are opposing contentions. 
My friend will claim that you can vary, if you choose to, the 
amount of rental asked per annum for each of these 1 6 mill 
powers, and I shall contend, on the contrary, that you cannot 
vary it in that respect. What the result will be of course I 
cannot say. 

The CHAIRMAN. All right. I do not think there will 
be any misunderstanding. 

Mr. MATTHEWS. I will resume my argument where it 
was interrupted on Friday last, premising, hoWever, in order 
that the Commissioners may not continue to labor under the 
misapprehension which evidently affects my brother, that we 
shall not argue that the Commissioners have any power to vary 
the water rent. We accept .the position of the Company. We 
think it is consistent with their legal rights, and that the Com- 
missioners have no right to vary the rent or the terms of use 
proposed by the Company. The conclusion that we shall deduce 
from that position, as matter of law, is that the Commissioners 
must leave the water power out of the case altogether, and ex- 
clude it from the transfer and the award. 

The CHAIRMAN. Supposing you consider whether or not 
you ought not to argue it on the evidence as offered. 

Mr. MATTHEWS. Yes. I shall have occasion to .argue 
the value of water power from another standpoint. The Com- 
missioners must have noticed that we put in evidence concern- 
ing the value of water power. This was not done, however, be- 
cause we differed from my brother as to the right of the corpo- 
ration to make a conditional offer, but because we felt in certain 
other aspects of the case that it would be necessary for the 
Commissioners to fix the fair and reasonable value of the water 
power offered, although they may have no jurisdiction to force it 
upon the city upon any terms whatever. 
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We took advantage of the intermission granted by the Com- 
mission on Saturday to hasten the proofs of our brief through 
the press, and we now submit them to the Commissioners and 
counsel for the Holyoke Water Power Company, with the state- 
ment, however, that they are not yet in final shape. Cross ref- 
erences have still to be filled in, and we have noted already a 
few printer's errors in figures, and there may be more. We 
will submit them, of course, at or soon after the close of the oral 
arguments, in final shape. In the copies that the Commissioners 
and counsel for the Company then receive we shall note, as I 
stated on Friday last, in red ink in the margin, those findings of 
law and fact which we desire the Commissioners to adopt. 

Mr. BROOKS. I do not find any such thing in mine. 

Mr. MATTHEWS. I said we will do that finally. 

Mr. BROOKS. May it please your Honors, I do not think 
that this printed argument upon the facts ought to go in until 
I have had an opportunity to make an examination of it. Here 
are between five and six hundred pages. 

Mr. MATTHEWS. Law and facts together. 

The CHAIRMAN. We shall have no occasion to look at it 
until after — 

Mr. BROOKS. I want to now object to it, and thus save my 
rights. 

The CHAIRMAN. Very well. Is this to become a part of 
your argument, Mr. Matthews f 

Mr. MATTHEWS. Well, it all goes in as a brief. 

The CHAIRMAN. We, of course, will take almost any- 
thing counsel wUl give us as part of the argument. 

Mr. MATTHEWS. I should suppose the Commissioners 
would be glad to receive from either side anything in the way 
of a printed argument or brief. 

Mr. BROOKS. Mine will come verbally. 

The CHAIRMAN. We shall listen to it with great pleas- 
ure. 

Mr. BROOKS. I take issue with you there. I cannot con- 
ceive how you can listen to it with any pleasure ; but I have no 
brief upon the law or the facts, nor shall submit none, except 
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as I comprehend both law and facts in the course of my 
argument. 

The CHAIRMAN. Very well. 

Mr. BROOKS. I have had something else to do in the last 
six or eight months. 

The CHAIRMAN. Now, Mr. Matthews, you may go ahead 
when you get ready. 

MR. MATTHEWS' S ARGUMENT, resumed, 

Mr. MATTHEWS. I had reached that point in my argument 
on Friday last at which I was calling the attention of the Com- 
mission to the necessity in this, or in any valuation case, of 
• estimating the value of the property as a whole, as a unit ; and 
I had called the attention of the Commissioners to two cases, 
both tax valuation cases, in which the necessity for thus valuing 
property of any sort — in those two cases it happened to be 
manufacturing property — was very forcibly pointed out. The 
first of those cases was the Tremont & Suffolk Mills against 
Lowelly and I should like to read from the findings made by the 
single justice of the Supreme Court. 

Mr. BROOKS. I suppose you have that volume there } 

Mr. MATTHEWS. Yes, it is here; everything is in the 
brief, Mr. Brooks. You have got the brief before you, and you 
needn't ask me to give the citations, as they are all there. 

Mr. BROOKS, It would help me some, and I thought you 
might have it right there. 

Mr. MATTHEWS. Certainly. I didn't understand. It is 
163 Mass. 283. Now, the conclusion reached by Mr. Justice 
Richardson, I think it is, of the Superior Court, which was con- 
firmed by the Supreme Court, was that the valuation of a 
manufacturing plant must be made in such a way as does not 
produce the illogical result that the sum of the values of the 
inseparable parts is greater than the value of the whole. The 
contention of the City in that case, arguing for the high value, 
was exactly that which is put forth by the Holyoke Water 
Power Company in this case, — that you should take the value 
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of the land as land, considered as divorced from the buildings 
on it, and then take the cost to reproduce the buildings and 
machinery, and add the two together. In that way you would 
get what might fairly be called the reproductive cost of the 
entire plant. You would get the cost to reproduce the thing 
itself, — that is, to buy the land, if it were land, in the market 
to-day, to erect the buildings if they were not there, and to in- 
stall the machinery. The sum of those three amounts is the 
reproductive cost of the plant, taken as a whole, including land. 
Now the Commissioners of the Superior Court, and following 
them the Supreme Court of this State, condenm that mode of 
valuation. The lower court says : — 

"The evidence shows that the mill buildings of the 
petitioner are old, antiquated in style, not well adapted to 
the use of modern machinery, and are inconvenient in many 
ways; so it is obvious that the cost, less the estimated 
depreciation therefrom for wear, would not lead to a correct 
determination of the 'fair cash value' at the time of this 
inquiry." 

I am quoting more at length from this case than I shall have 
occasion to do in future, because it happens that this and the 
following case relate to manufacturing property, and are there- 
fore more closely in point than the other cases that relate to 
water supply or water power. The Court goes on : — 

** In the determination of the value of a mill property as 
such, obviously its situation, construction of its building, 
organization of its machinery, kind of, supply and stability 
of the power by which the machinery is run, the conven- 
ience and adaptability of each and all its parts for the se- 
curing the largest production with the least expense, are 
things which must be considered. . . . The respondent 
claims [that was the City in that case], and offered evi- 
dence to show, that the land in the mill yards is worth 
forty or fifty cents per square foot, for the purpose of 
general improvement, to be cut up into lots, with streets, 
for building houses and stores thereon." 

You will note that is also the exact price which the real estate 
experts for the Company assign to the site for the gas works in 
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this case, — forty or fifty cents a foot, as it stood, with no build- 
ings on it. That Is the Company's evidence concerning the 
value of their land as such. The Court goes on : — 

" It appeared to be admitted at the hearing that the land 
is worth more for such purposes (if it can be used for those 
purposes) than it is for mill purposes merely. The petitioner, 
on the other hand [that was the mill in that case, claiming 
the lower value, — having the low value side of the case], 
claims that the land should not be valued in this way or on 
that theory ; that the fair cash value of the real estate in 
the mill yards, consisting of the land, mill buildings, pen- 
stocks, wheel pit, water wheel, etc., is at any time what it 
is fairly worth or what its fair cash value is as it stands, as a 
whole, considered as one thing, a unit." 

The Court then goes on to state the mode adopted by the 
assessors : — 

" They first proceeded to put a valuation upon the land 
itself, as if it could or might advantageously be used to cut 
up into lots, with streets, as sites for the erection of dwell- 
ings, shops, etc., and then they proceeded to add to that 
valuation their estimate of the value of the water power, miU 
buildings, chimneys, penstocks, wheel pits, wheels, etc., as 
they stood and were used on May i, 1 889, for their existing 
mill purposes; their valuation of the land for building 
purposes being based upon the idea that the mill buildings, 
chimneys, penstocks, wheel pit and water power, wheels, 
etc., were to be removed (and it is admitted if removed 
would be of no value) ; but their valuation of the mill build- 
ings, chimneys, wheel pits, penstocks, wheels, etc., was 
made upon the theory that they were to remain there, and 
to be used for mill purposes. " 

The Court goes on : — 

" If the land was to be assessed and taxed separately 
and independently of the buildings and structures on and 
affixed to it, and if such buildings and structures had any 
substantial value separated from the land, then the ques- 
tion would be different ; but the land and those buildings 
and structures on it are not separately taxable. The 
valuation sought for and required by law was the fair cash 
valuation of the real estate, which consisted of land and the 
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buildings and structures thereon. The correct method of 
determining that valuation must, I think, in such a case, be 
one which does not produce the illogical result that the sum 
of the values of thg inseparable parts is greater than the 
value of the whole. 

'* If [the Court suggests] the value of the land for 
building piuposes was greater than the value of the land, 
water power and structures on the land together, then the 
assessors might have been justified in putting upon the 
land a valuation for such building purposes regardless of 
other things ; but it was not." 

The result in the lower court was that the assessors' valua- 
tion was cut 'down, so that the value determined in the Superior 
Court was much less than the aggregate valuation reached by 
taking the land at its highest value and the buildings at their 
reproductive cost, and adding the two together. The Supreme 
Judicial Court sustained the Superior Court. 

"This value [says the Court] is necessarily to be es- 
timated with reference to any and all the uses to which the 
property is adapted in the hands of any owner. It often 
happens that a lot of land with old buildings upon it is 
worth as much, or nearly as much, without the buildings as 
with them ; that the most profitable use the land can be 
put to is to remove the old buildings and build new ones ; 
and that, in order to do this, the old buildings must be 
torn down at an expense nearly equal to or more than the 
value of the materials of the buildings. Considered as a 
whole, the buildings add little or nothing to the value of 
the land." 

The Court says : — 

" Separated from the land, the buildings may have little 
or no value ; if allowed to remain on the land, they may 
have great value, and, as the value of the land and build- 
ings for the purposes of taxation must be estimated with 
reference to all practical uses to which they may be put by 
the owner, or by any person who may become the owner, 
it often must be necessary to determine whether the best 
or most profitable use of the whole property is to remove 
the buildings or to permit them to remain. . . . The conten- 
tion of the respondent [the City] in effect is, as we under- 

voi. xvn. 
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Stand it, that, since the land must be valued exclusively of 
the buildings, the land must be valued as if the buildings 
were removed from it, even although this value should 
amount to the whole value of the Jand and buildings taken 
together, and that the buildings must be valued, not as 
buildings to be immediately removed from the land, in 
which case they might be worth little or nothing, but as 
buildings which might remain on the land, and with refer- 
ence to the uses which might be made of them if they re- 
mained." 

Now the Court says, — 

** If the best or most profitable use the land can be put 
to is to tear down the buildings and build new ones, and if 
the value of the land is estimated with reference to this 
use, — and if the best use the buildings can be put to is to 
permit them to remain on the land and be occupied or let, 
and if the value of the buildings is to be estimated with 
reference to this use, — the result would be that the land 
and buildings are valued with reference to uses which are 
inconsistent with each other, and the total valuation would 
be greater than the fair cash value of the whole property, 
or than the price at which it could be sold, if sold at a fair 
price, whether the land and buildings were sold separately 
or together.*' 

In other words, the Court puts it this way, at the end of its 
opinion : — 

"The buildings cannot at the same time be removed 
from the land and remain on the land." 

The other case, that of the Troy Cotton Company v. Fall 
River^ 167 Mass. 517, is more instructive' still, because, while 
it does not contain as careful and elaborate a statement of the 
principles of law which should govern the courts, it is more 
instructive because the actual facts are given, and they cannot 
be spelled out of the Tremont & Suffolk Mills case, — at least, 
I have been unable to do it. In the Troy Cotton Company 
case, the Court found that the value of the land, apart from the 
buildings and machinery on it, was jj! 150,000; that is to say, if 
the buildings were not on there, the land could be sold for that 
sum of money. 
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But the Court found that the same land, together with the 
buildings on it, everything included, was worth for mill purposes 
only ^78,000. And the Court allowed only $78,000 as the 
value of that property, as, to quote the language of the Tax 
Statute, " its fair cash value on the first of May." 

Of course, if that had been all there was in the case, if 
there had been nothing to value but the land and the buildings, 
then, according to the principles laid down in the Tremont & 
Suffolk Mills case, the value should have been found at $ 1 50,000, 
because the owner would have dismantled the buildings and 
thrown them away, and have had his land to sell as land, for 
which, ex hypothesis he could get 1^150,000. But that was not 
all there was in this case. There was water power in addition, 
which was valued by the Court in connection with the uses to 
which it was put at $33,846, and there was also $266,000 worth 
of machinery upon the premises. So that it was not possible to 
treat the case as a mere dismantlement case where the land had 
increased so much in value that the owner could afford to tear 
the buildings down and throw them away and then reap the in- 
creased or enhanced value of the land, because in so doing the 
owner of the property would have lost the value of the machinery 
and water power. 

The Court valued that property upon a very simple basis. 
It took, in the first place, the dismantlement value of the 
property, — the value of the land at $150,000, which would be the 
dismantlement value of the land, — and it figured out what would 
be the dismantlement value of the buildings and machinery, 
which was $186,000, the machinery being of such a character 
that it would have a considerable value upon removal. $186,000 
was the removal value of the buildings and machinery, which, 
added to $150,000, the dismantlement value of the land, — 
that is, the value of the land as such, — would make $336,000. 

Now as against that they attempted to discover what was the 
value of the whole property — land, buildings, ahd machinery — 
taken as a whole in use ; and they got at that by starting out with 
the assumption that the land and buildings together were only 
worth $78,000, or not much more than half the value of the land 
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alone if the plant were dismantled. They added to this sum J266,- 
000 for the machinery, being its value in use, and $33,846 for 
the water power ; and these three items together amounted to 
$377,846, or substantially $40,000 more than the dismantlement 
value of the plant, but very much less, of course, than the valua- 
tion reached by the assessors by taking the value of the land as 
land at $150,000 and adding to it the reproductive cost of the 
buildings and machinery. That figure was very many thousand 
dollars in excess. 

Now the Court said that upon that comparison of figures the 
fair cash value of that property as a whole was not its dis- 
mantlement valpe on the one hand nor its value based on repro- 
ductive cost on the other hand, but the intermediate figure of 
$377,846, reached by taking the value of the land for manufact- 
uring purposes and ignoring entirely its higher value for other 
purposes, and then adding the value of the machinery in use. 
This case is better authority for our position that reproductive 
cost is not a conclusive test of value, and in the case of a manu- 
facturing plant is a test of very little use whatever, than the 
more elaborate decision of the Court in the Tretnonf & Suffolk 
Mills case, because in the Troy Cotton Company case the figures 
are given from which the Commissioners can see the exact 
process adopted by the Court. The Court says — 

Mr. COTTER. What justice wrote the opinion, Mr. Mat- 
thews, in the Troy case } 

Mr. MATTHEWS. In the Troy Company case.? I do not 
remember, sir. 

I have quoted at length from these two decisions because the 
theory upon which this case has been tried for the Holyoke 
Water Power Company assumes, as I have stated, that it is 
competent to take, the highest value of the land for any pur- 
pose as if it were unencumbered by buildings, and add to it the 
reproductive cojt of the buildings and machinery, regardless of 
the value of the land for the purpose for which it is being used, 
— that is, the value of the land taken in connection with the 
buildings and machinery on it, and regardless of the capacity 
and mechanical utility of the plant as a whole, as a manufactur- 
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ing unit, or, to quote the equivalent expression in the Municipal 
Lighting Law, "for the purposes of its use." 

Before passing from these decisions, I would like to refer to 
the statement of the theory of reproductive cost which is to be 
found in the brief submitted by the learned counsel for the city 
of Lowell in the Tremont & Suffolk Mills case, who was also 
senior counsel for the Holyoke Water Power Company in this 
case. It states the theory as well, I think, as even the ingenu- 
ity of my brother Brooks can do it when he comes to reply, 
and that theory was absolutely condemned by the Supreme 
Judicial Court of this State. Mr. Goulding says in his brief in 
the case in 163 Mass. : — 

" The law requires the property to be looked at, not as a 
unit in any other sense than as a composite imit, whose 
component parts are to be separately valued and added 
together. . . , The land is not to be placed at an untrue 
and fictitious valuation, below its actual value, on the 
ground that otherwise the buildings and structures would 
have to be reduced in value. This is but another way of 
saying the land is to be valued and its value specified 
exclusive of the buildings. " 

" The law requires the property to be looked at not as a 
unit in any other sense than as a composite unit, whose 
component parts are to be separately valued and added 
together." 

That was .the theory advanced for the city of Lowell in the 
Tremont & Suffolk Mills case. It is the theory upon which 
this case has been tried for the Holyoke Water Power Com- 
pany by the same distinguished counsel, and it was condemned 
in as emphatic language as could be used by a court of law in 
both the Tremont & Suffolk Mills case and in the Troy Cotton 
Company case. 

This rule of valuation, that you must take the value of the 
property as a whole, applies not alone in tax cases, but through- 
out the law. Wherever property is to be valued, and whatever 
be the purposes of the valuation, that principle must obtain and 
can never safely be departed from. In cases of eminent do- 
main, for instance, the rule is just the same. The petitioner in 
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a land damage case cannot ask the jury to value each separate 
part of his property and add them all together if the result is, 
as it may weU be, more than the fair market value of the estate 
as a whole. 

In the case of In re Rugheimer^ 36 Federal Reporter, 376, 
which was a condemnation or eminent domain case, the Court 
ruled that the petitioner could have the value of the lot of land 
with the buildings thereon, taken as a whole, but that he was 
not entitled to a separate estimation of the lot and buildings 
themselves. So in the case of Sloane v. Baird, a recent case 
in the Supreme Court of New York, 42 New York Supplement, 
38, which was an action for breach of contract to convey a 
manufacturing plant, the Court says that the " question is not 
what is the value of the separate elements of which the property 
is composed, but taking the property as it stands, in the place 
where it is located, as a whole, for the purpose for which it was 
intended." So in the well-known case in our State Reports, of 
Providence & Worcester Railroad v. Worcester^ 155 Mass. 35, 
it was held that evidence of the market value of a gravel bank 
on the premises was properly excluded, the question being the 
value of the whole estate, and not the value of its component 
parts. So in Manning v. Lowell, in 173 Mass. 100, — which 
is the last case in our State Reports which has had occasion to 
deal with the attempt which every counsel for a petitioner in a 
land damage case would make if he could, to get a separate 
valuation of each item, hoping thereby to swell the verdict of 
the jury, — the Court says that evidence relating to the value of 
a particular element, in this case sand upon the premises, 
should have been excluded, as the question in the case was the 
market value of the land, and not the market value of the sand. 
There is a very excellent logical exposition — and therefore, Mr. 
Commissioner Turner, a legal irrelevancy, because I know no 
distinction between the two — of the fallacy in this theory of re- 
productive cost, when applied in this exaggerated fashion, in the 
opinion of one of the most distinguished jurists that this country 
has produced, Mr. Justice Cooley, in the case of Page v. Wells^ 
37 Michigan, 415. I commend the opinion in that case to the 
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attention of this Commission as containing perhaps, on the 
whole, the most lucid exposition that I have anywhere seen of 
the hopeless fallacy of thinking that you can get at the value of 
the whole of a plant by adding together the values of the 
separate parts, considered without relation with each other. 
Judge Cooley says : " We may say a thousand timber trees upon 
the premises are worth so much, a hill of gravel so much, a de- 
posit of valuable clay so much, and, when all these are removed, 
the land is still worth something for agricultural purposes. Con- 
sequently, as it is, it is worth the aggregate of all these sums. 
But such an estimate of value is unfair and misleading,'' and so 
on. And so, in a late case in Maine, the case of Ford v. County 
Commissioners, 64 Maine, 408, it was held that you could not show 
the cost of value of some integral part of the plant as distin- 
guished and separable from the value of the whole. Ypu can 
show, of course, the value of a part in connection with the rest, 
— the valuation of manufacturing machinery or looms for the 
purpose of their use, or land for the purpose of a manufacturing 
establishment, — but you cannot take the value of any single 
element as if it were unconnected with and divorced from the 
rest, and continue that process to the end, and add the results 
together. 

It is just as incompetent to take the value of the land and 
buildings separately, unconnected with each other, and add 
them together, without regard to the value of the parts in con- 
nection, as it would be to value two separate legal interests in 
the same estate, such as a mine and the fee, or a lease and a 
reversion, and add the two together. The fallacy of that mode 
of valuation is admirably explained in the case of Logan v. 
Washington County, 29 Pa. 373. 

So much for the requirement of the law which imposes upon 
this Commission the duty of valuing [this plant as a whole. It 
is not contended, of course, that that necessity prevents the 
Commissioners from considering the value of any particular part. 
On the contrary, in practice it may or may not.be easiest to reach 
the value of the whole by considering the value of the compo- 
nent parts. But in applying that process, the authorities that I 
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have stated show conclusively that you must take each part at 
its value in relation to the rest, and that you cannot take each 
part at its highest value if it were unconnected with and sepa- 
rated from the rest, and add the results thus obtained together. 

Yet that latter process is the theory, and the only theory of 
valuation, which the Holyoke Water Power Company has de- 
veloped in this case. Every one of its witnesses has testified to 
an inflated structural value for this property, both gas and elec- 
tric, reached by the preposterous and unlawful method of taking 
the value of the land at its highest value' for any purpose, add- 
ing to it the cost — not the value, but the cost — to reproduce 
the buildings, wholly irrespective of their suitability or adapta- 
bility for the purpose for which they are being used, and adding 
to the result thus obtained the cost to reproduce the machinery, 
less depreciation from wear and tear, at every step and to the end 
ignoring the relative suitability of the several parts of the plant 
and their value as deduced from the necessary relation which 
they bear to each other as connected and inseparable parts of a 
manufacturing plant. 

I pass now to the injunction found in the statute to value 
this property for the purposes of its use. It seems unnecessary 
to spend any time upon that phrase, except, perhaps, to indicate 
that that means, of course, in this case the value of the prop- 
erty for the purpose of manufacturing and distributing gas in 
the city of Holyoke, and the value of the property for manufact- 
uring and distributing electricity in the city of Holyoke. This 
injunction of the statute would be supplied by the law if it were 
absent in the act ; because property must be taken at its highest 
value for any purpose, and that is customarily its value for the 
purpose for which.it is used. In this particular case there is no 
contention that this plant has a greater dismantlement value 
than its value in use. No one pretends that. It is not sug- 
gested by either side. 

We can conceive, of course, as pointed out by the Court in 
the Tremont & Suffolk Mills case, of cases where the value of 
the land had so much increased that the owner could afford to 
dismantle the entire property, sell the land, and get more in 
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that way than he could by seUing the property for the use for 
which it was built. And in such a case as that, of course, there 
would be a difference between the market value of the property 
as a whole and its value for the purpose of its use. 

If, for instance, you had a gas plant established down on State 
Street, a relic of work begun perhaps a hundred years ago, in all 
probability the highest value it would have would be its dismantle- 
ment value, and yet that could not be awarded under this clause 
of the Municipal Lighting Law enjoining the Commissioners to 
value the property at its value for the purposes of its use. 
However, that possibility need not affect the deliberations of the 
Commissioners in this case, because there is no contention made 
by either side that this property is worth more for dismantle- 
ment than it is for use. 

I now come to a clause in the statute — 

Mr. BROOKS. Mr. Matthews, will you allow me to inter- 
rupt you? 

Mr. MATTHEWS. Certainly. 

Mr. BROOKS. Do I understand you to now agree that this 
property is to be valued the same as property taken by eminent 
domain? 

Mr. MATTHEWS. I did not say so ; but the contrary. I 
suppose you have reference to the point I was just discussing : 
if this property were to be taken by eminent domain, and it had 
a higher dismantlement value than a value in use, the higher 
value would have to be given; whereas under the Municipal 
Lighting Law the Commissioners are restricted to the value in 
use. That is an illustration of the possibility of securing more 
in a case of eminent domain than in a case under the Municipal 
Lighting Law. 

Again, as I pointed out on Friday, there are many circumstances 
in which it is possible to conceive of property being properly 
valued in a case of eminent domain at more than its market 
value, and yet the Commissioners are restricted by the terms of 
this act to awarding the market value of the property. All the 
authorities which I referred to on Friday, as showing that in 
some cases more than market value can be obtained, indicate 
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that the rule applicable in cases of eminent domain does not 
apply in this case. That position will be found elaborated in 
the brief. 

I would say, however, that the theoretic difference between 
the measure of recovery in cases of eminent domain and market 
value, which is all that can be given in this case, is not of much 
practical consequence here, except as applied to this test of 
reproductive cost ; and it is for that purpose that I have dwelt 
so much at length in the brief and in the argument upon the 
difference between full value and market value, and also 
between full value and value for the purpose of some particular 
use. 

I come now to a special clause in the statute which I fancy 
must have given the Commissioners some trouble if they have 
thought of it, and the construction of which I am free to say is 
by no means removed from doubt. It is the statement that 
no portion of the plant shall be estimated at less than its fair 
market value for any other purpose. This clause in the act 
begins by stating that the Commissioners must take this . 
property at its fair market value. That would mean for any 
purpose. Then the legislature restricts that measure of 
damages by the addition of the words "for the purposes of its 
use," thus preventing the Commissioners from giving to the 
Company the full market value of its property if its market value 
for the purposes of its use is less. 

If the Commissioners care to follow the act, it is printed in 
the brief on page 1 5. 

Mr. BROOKS. It is Section 5 of the Act of 1893. 

Mr. MATTHEWS. All the provisions of the Municipal 
Lighting Law applicable to this case, both the Act of 1891 and 
the Act of 1893, are printed in the brief, — at least, all that we 
suppose to be applicable. 

Now apparently the legislature foresaw that such a rule of 
valuation might work injustice to the Company in certain sup- 
posable cases. It is possible to conceive, as in the case that I 
suggested, of a gas plant built upon land which had increased 
so much in value that its greatest value was for dismantlement 
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purposes, and therefore the legislature added another and appar- 
ently inconsistent injunction that no portion of the plant shall 
be estimated at less than its fair market value for any other 
purpose. 

I suppose it is on the strength of that clause that the Com- 
pany has founded its theory of valuation, that you can take the 
value of any part of the plant, however small, at its highest 
market value for any purpose ; and, if you apply that process 
to every part of the plant, the final result is reached by a simple 
process of addition. 

We submit with confidence that this section in the act is not 
capable of such a construction ; for, if it were capable of that 
construction, one of two things would follow : either the Com- 
pany would get more than the market value of the plant as a 
whole or it would get only the dismantlement value of the 
plant. The addition of this clause does not really help the Com- 
pany except to the extent that the plant as a whole, or some 
distinct and severable portion of the plant, — some portion of it 
that can be separated from the rest without impairing the value 
of the rest, — has a higher market value for some other purpose 
than it has for gas or electric lighting^ For instance, suppose 
the land at the Bridge Street holder, and the holder itself, and 
the machinery in it, are considered, as they may properly be 
considered, I think, as a separable, distinct, and severable part 
of the plant. That is to say, you can value that part sepa- 
rately, pyerhaps, without impairing the value of the rest of the 
plant. You cannot take a building and value that, and the 
land under it, and value that separately, and add the two to- 
gether without reaching an inconsistent result. But you can 
take an isolated part of the plant, such as the Bridge Street 
holder, as a whole, and value it by itself ; and, if the value of 
the land in that case was so great that the dismantlement value 
of the Bridge Street holder, including land, buildings, and ma- 
chinery, was more than its value for gas purposes, you would 
have a case where this clause would apply. This dause is in- 
tended, in my judgment, to meet a case like that, in order that 
the Company shall receive full value for that part of its prop- 
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erty which can properly be severed and valued separately. 
Otherwise it would not receive the full value for the Bridge 
Street holder in the case supposed, because the Commissioners 
would be obliged to value the Bridge Street holder at its value 
for gas purposes ; but, ex hypothesis in the case I am assuming 
it is worth more for dismantlement purposes, and under this 
clause, as it stood before the addition of the words I am now 
considering, it would have been impossible for the Company to 
have recovered that higher value which we would all admit it 
ought to receive on this hypothesis. 

I do not mean, of course, to admit that there is any evidence 
in this case, or any contention by anybody, that the land under 
the Bridge Street holder is so valuable as land that it is greater 
than the value of the Bridge Street holder as a whole in use. I 
am merely suggesting this possibility for the sake of illustration. 

I might apply the same suggestipn to the land under the elec- 
tric light station, or to the site of the gas works in the river. 
In any of these cases, — as a matter of fact there is no such con- 
tention, — but in any of these cases, if the dismantled value of 
the plant, or portion of the plant, were greater than the value of 
that portion of the plant in use for gas and electric light pur- 
poses, then the Company, under the clause we are now consider- 
ing* gets that higher value; whereas otherwise they wouldn't 
get it, because of the injunction contained in the preceding por- 
tion, to value the plant for the purposes of its use. 

That, I submit, Mr. Chairman, is a reasonable interpretation 
of this clause. It is consistent with the general law of valua- 
tion. It gives to the Company everything that it is entitled to 
have, and it does not violate any of the principles of law which 
I have been discussing. 

It is not competent for the Commissioners to construe this 
injunction, that no portion of the plant shall be taken at less 
than its fair market value for any other purpose, so as to permit 
a separate and inconsistent valuation of two things that go 
together, that cannot be separated for valuation purposes. You 
will not, under cover of that injunction, value the land, for in- 
stance, independently of the buildings on it ; because if you do 
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you either give the Company more than the fair market value 
of its property as a whole for any purpose, or, taking the other 
horn of the dilemma, if you value the land at its higher value, 
you must take the buildings in dismantlement value, and the 
last state of the Company would be worse than the first. 

There is no escape, Mr. Chairman, it seems to me, if you will 
study all the apparent inconsistencies of Section 12 of the 
Municipal Lighting Act as amended in 1 893, from this conclu- 
sion : that the whole plant is to be taken at its value for gas 
and electric lighting purposes, unless some portion of it — 
meaning by the word portion something that can consistently 
with the principles of valuation be treated as an independent 
and separable portion — has a higher value for some other pur- 
pose, reached by dismantlement. If you find that some distinct 
and separable portion has a higher value for dismantlement pur- 
poses, you must award that higher value. But you cannot use 
that clause, as the Company would like to have you use it, to 
value each particular thing by itself, considered as if it were not 
related to the rest of the plant, take it at its highest market 
value, as if divorced from the plant, and add the results to- 
gether ; because you either reach the absurd conclusion that 
the Company under this act can get more than it could get in 
any case of eminent domain, — more than the value of the plant 
as a whole, — which result would be unjust to the City of Hol- 
yoke, or you do what would be unjust to the Holyoke Water 
Power Company, and give the land, for instance, its highest 
value for any purpose as if divorced from the buQdings, and 
then value the buildings as if divorced from the land ; that is, 
at their dismantlement value. The word " portion " as used in 
this clause must mean, not every foot of land considered by 
itself, not every building, nor every part of a building, not each 
item of machinery, nor each nail and board and brick and 
stone that is to be found in this plant, considered separately, as 
if you were to buy it in the market to-day ; but simply such 
portion of the plant, if any, as is capable of use and valuation 
by itself, without reducing the value of the remaining parts to 
junk. And, of course, only in the event that such separable 
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portion of the plant is actually found to have a higher market 
value for some other purpose. 

Here again it will not be necessary for the Commissioners 
to pay much more than a theoretic consideration to this in- 
junction of the statute, because it has, according to the con- 
tentions and evidence of the respective parties, but little applica- 
tion to this case. There is mo part of this plant, considered 
as a whole, there is no portion of the plant capable of independent 
and separate treatment, which can be assumed to have a higher 
value for any other purpose than that of manufacturing gas and 
electricity. The only application that I can suggest to this 
case is that which will be made when I come to discuss the 
question of water power and water plant. But of course there 
is the application which the Holyoke Water Power Company 
would like to have the Commissioners make, and get a separate 
valuation of the land, buildings, and machinery, as if each were 
unconnected with the others, and add the results together. 
That, we say, cannot be done under this clause any more than 
it could have been done without it. 

The legislature, having given the City the benefit of a 
valuation for the purposes of its use, having given the City the 
benefit of a valuation at market value^ having, on the other 
hand, given the Company the benefit of any higher value that 
some separable portion of the plant might be found to have, 
was not content to rest there, but felt that the mode of valua- 
tion thus prescribed might conceivably work injustice to the 
City, and therefore provided that, if any part of the plant was 
unsuitable, it should be omitted from the transfer. 

This law, as I stated Friday, was evidently put together in the 
way such laws usually are, — the interests of the towns on the 
one side, the interests of the electric light companies on the 
other, pulling and hauling at the committee, each side suggest- 
ing some clause, — the result being first a clause favorable to 
the companies, then a clause favorable to the cities, and then a 
clause favorable to the company. That is the explanation of the 
successive injunctions to value found in Section I2 of the act as 
amended in 1893, taking them up seriatim. But, as I said on 
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Friday, if you will read that clause cansecutively, if you will 
consider the order in which these various injunctions are set 
forth, if you will bear in mind the general principles of valuation, 
if you will consider the whole scope and spirit of this act, you 
cannot fail to reach the conclusion that the law has imposed one 
consistent and broad mode of valuation, just alike to the inter- 
ests of both parties. It means simply this : that you shall take 
the selling value of this property, what it will sell for in the mar- 
ket, — not its higher value, if it has any higher value ; that you 
should take its value for the purposes of its use, — that is, for the 
gas and electric light industry in Holyoke ; and if you find that 
any distinct and separable portion of the plant has a higher 
value for some other purpose, you should, in justice to the cor- 
poration, award that higher sum, provided that portion of the 
plant at that higher sum — which you are not permitted to re- 
duce — is suitable for the gas and electric light business in Hol- 
yoke. If, on the other hand, this separable portion of the plant is, 
by reason of the price at which you award it, unsuitable for the 
prosecution of the gas and electric light industry in that com- 
munity, then you must leave it out of the transfer and valua- 
tion altogether. You must leave it out, because it is unfair to 
the City of Holyoke, which has no use for it except for a gas 
and electric lighting business in the city of Holyoke. You 
must leave it to the Company to reap its higher value by sale or 
use independent of the transfer to the City. 

No injustice* is worked to either side by this process, and I 
think that you cannot fail, upon a careful reading of the statute, 
and a consideration of the general principles of the law and the 
decisions applicable to the valuation of manufacturing property, 
to hold that the process I have unfolded is the limit of your 
jurisdiction in the premises. 

I pass now to a distinct and separate branch of the argument 
— the Company's earnings. 

I do not know to what extent it is desirable in an oral argu- 
ment to dwell upon the attempt made by the Holyoke Water 
Power Company to secure a franchise valuation in this case. 
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I can hardly conceive, in view of the authorities, that any atten- 
tion whatever will be paid by the Commissioners to that conten- 
tion. We have, however, with some elaboration set forth in the 
brief what we conceive to be the law upon this subject, and I 
will run through it briefly. 

In the first place, the Commissioners will note the use that 
has been made of the assumed earnings of the Company by the 
witnesses for the petitioner. They do not use the earnings of 
the Holyoke Water Power Company as evidence of value at all. 
They use them outright as a distinct and separate element of 
value by capitalizing them. No other use whatever has been 
made by any of the witnesses for the Holyoke Water Power 
Company of the earning capacity of the Company than to 
capitalize the assumed net earnings. 

Now that might be a proper mode of valuation if the fran- 
chises of the Company were involved in this case. It would not 
be a conclusive method, as was held by the United States 
Supreme Court in the Long Island Water Supply case ; but it 
would be a fair method, — it would be one way of getting at the 
value of the Company's plant and franchises and business. It is 
a wholly inapplicable method as applied to a valuation of the 
Company's property alone. I have stated that the process 
adopted by the Company's witnesses is uniform and simple. 
They are told what the net earnings are, — they are not told cor- 
rectly, of course, but they are told something ; and they proceed 
to capitalize that amount at 4 or 5 per cent., and they say the 
figure thus obtained is the value of the plant. What they 
mean, of course, as appears upon cross examination, is that that 
is the value of the Company's plant, franchises, business, and 
good will. 

So much for what the witnesses for the Company actually do. 
Now the first proposition of law to which I desire to direct your 
attention in considering this process is that such a valuation is 
necessarily a franchise valuation, and not a valuation of property. 
If there is any proposition of law which is well settled in this 
State and elsewhere, it is that anything which takes into account 
the business earnings of a public service company results in a 
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valuation of the franchises of the company, and not simply in a 
valuation of its property. That alone would seem to be a suffi- 
cient reason why the Commissioners should pay no attention 
whatever to this line of evidence. . 

But there some contention will be made, I suppose, that, while 
what the witnesses for the Company have actually done is to 
capitalize the net earnings or the assumed net earnings, yet that 
really amounts simply to an expression of opinion by them as to 
the value of the Company's property, taking in the earnings as 
evidence with other pertinent facts. It is very clear from the 
authorities that are cited in our brief that that process cannot 
result in a valuation of the Company's property alone. But the 
contention may be made that it is simply one of the elements or 
data which the witnesses for the Company take into account in 
reaching their property valuations. And I desire now to call 
attention to the rule of law that the profits and earnings of a 
business carried on upon the property are inadmissible as matter 
of law by way of evidence or otherwise to affect the valuation 
of the property itself. ^ 

I will ask the Commissioners to go with me through the law 
of valuation for the purpose of being convinced that earnings 
are in every case to be excluded where the sole question before 
the Court is the value of property. 

In the first place, as to cases of eminent domain, evidence of 
earnings is not admissible to show the value of the property 
taken where it does not consist of franchises, but simply of tan- 
gible property or incorporeal easements. The rule of law, as 
wc understand it, is this : that the nature of all the business pur- 
pHDses for which the property is or can be advantageously used 
can be shown, but not the amount of money that can be or is 
made out of a business carried on upon the property. 

There is a long list of authorities in this State, beginning 
veith the case of Boston & Worcester Railroad v. Old Colony 
Railroad in the I2th of Cushing, in which the Court said that 
the fact that the petitioner " was doing a large and profitable 
business was not a proper consideration for enhancing the dam- 
ages," to the last cases upon the subject, which are Sawyer v. 

Vol. XVH. 
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Metropolitan Water Board and New York^ New Haven Sr 
Hartford Railroad v. Blacker, 

Mr. BROOKS. What page is that of your brief ? 

Mr. MATarHEWS. 87, Mr. Brooks. 

The CHAIRMAN. What page ? 

Mr. MATTHEWS. 87. I would not object if the Com- 
missioners would follow me at this point, because I am not 
going to spend very much time in oral amplification. If Mr. 
Commissioner Cotter will follow the brief, I should not consider — 

Mr. COTTER. Yes. I am familiar with the Blacker case. 

Mr. MATTHEWS. I should not consider that it would im- 
pede the argument. 

Mr. COTTER. In regard to the brief, I understood some- 
thing was said to the effect that we were not to look at the brief 
until — 

Mr. MATTHEWS. No, I do not understand so. 

Mr. BROOKS. My objection was specially made to the 
brief on the facts. 

• Mr. MATTHEWS. Possibly, my brother before he gets 
through will conclude that both parts of the brief are equally 
objectionable. 

Mr. COTTER. The Blacker case I am familiar with. 

Mr. BROOKS. So far as you have gone, I do not see any ap- 
plication to the case at bar in your brief, so I think it is objec- 
tionable on that ground. 

Mr. MATTHEWS. I was saying that we have a long line of 
authorities in this State, beginning with the case in the 12th 
Cushing and ending with the two cases in the 5 9th N. E. Rep., 
holding that under no circumstances whatever in a case of emi- 
nent domain can evidence of the profits or the earnings in the 
business carried on on the premises be admitted to affect the value 
of the property. Whereas, if a franchise is involved, the earn- 
ings are admissible. And the law in this State upon this point 
is substantially what it is elsewhere in the United States ; there 
is no conflict of authority upon this general proposition. You 
can search the authorities in any jurisdiction in the United 
States, and you cannot find a well-considered case holding that 
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evidence of profits or business earnings is admissible to affect 
the value of property taken by eminent domain. You will find 
that in some jurisdictions, where there has been a partial taking, 
or where there has been a temporary taking or damage done, or 
where there has been an outright taking but some temporary 
damage sustained in addition to the loss of the fee, evidence of 
earnings is allowed for the purpose of estimating the amount of 
temporary damage sustained. That is the rule, for instance, in 
Illinois and Michigan, but it is not the rule in Massachusetts, 
New York, Pennsylvania, or generally throughout this country, 
where, even for the limited purpose that I suggested, evidence 
of earnings is excluded. So in some jurisdictions, where the 
petitioner's estate is a leasehold, it is permissible to show evi- 
dence of profits as bearing upon the value of the qualified estate 
in the freehold which he held and as bearing upon the tempo- 
rary loss sustained by him through the necessity of procuring 
Other quarters in which to carry on his business. That, again^ 
is the rule in Illinois, and that was the rule laid down by Chief 
J ustice Shaw in this State in the case of Patterson v. Boston^ fol- 
lowing an intimation in the prior case of Brooks v. Boston ; but 
that for many years has not been the law in this State. It was 
overruled in Edmunds v, Boston, 108 Mass. 535, and all that 
the tenant can now recover in this Commonwealth is the value 
of his lease and the amount by which, if any, the value of the 
freehold has been increased by his improvements. He can get 
nothing whatever for the temporary inconvenience of removal, 
and he cannot introduce evidence of loss of profits for any 
purpose. • 

That rule was first finally established by the case of Edmunds 
V. Boston, just cited, followed by Cobb v. Boston, 109 Mass* 
438; by Williams v. Commonweultk, 168 Mass. 364, and re- 
affirmed in the last case of all, that of the New Yorky New 
Haven Sr Hartford Railroad v. Blacker. 

Mr. COTTER. What page of the brief are you on? 

Mr. MATTHEWS. 91, sir. 

In like manner it was intimated in one of the earlier Massa- 
chusetts cases that evidence of loss of profits could be shown 
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as affecting the good will inhering in real estate ; but that sug- 
gestion, first intimated in Patterson v. Boston^ was overruled by 
Edmands v. Boston, and ever since that case it has been the 
well-established rule in this State that if property has been 
enhanced in value by reason of any good will inhering in the 
property or arising from the business carried on upon the 
premises, that can be used as an element in the value of the 
land, but you cannot show it by introducing evidence of the 
profits derived from the business carried on upon the premises. 
In other words, the rule in this State in cases of eminent 
domain may be summed up in this way : that the utmost ex- 
tent of the permission granted by Chief Justice Shaw in the 
case of Patterson v. Boston was to admit evidence of loss of 
profits during the temporary period of the disturbance to the 
tenant's business, but even that slight departure from the 
general rule is no longer recognized as law in this State. 

There is one case to which I desire to refer at this point, 
and which may perhaps be argued to have introduced or to have 
countenanced some deviation from this general rule, and that is 
the recent case of Peglerv, Hyde Park, 176 Mass. loi, a case not 
so recent as the Blacker case, but a case in which, owing to the 
peculiar circumstances shown to the Court to exist in that case, 
evidence of the amount of business carried on u[)on the premises 
was allowed to be introduced. The property in that case had 
been so altered that the jury could not view it in the condition 
at the day of taking. It was greenhouse property, and the 
buildings had been destroyed; and there seems to have been 
some contention in the case as to- whether the land had any 
special value for that purpose. The Court allowed the petitioner 
to show the amount of business done, as bearing upon the 
capacity of the land for that purpose or use, but upon proper 
instructions to the jury that no damages were to be allowed 
for the injury to the petitioner's business or good will. 

In regard to that case I may say that my own judgment is 
that it will meet the fate of Patterson v. Boston. It is, on the 
face of it, a slight deviation introduced to meet the peculiarities 
of that particular case, just as Chief Justice Shaw thought the 
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tenant in Patterson v. Boston ought to be allowed to show the 
damage to his business during the period of removal. But it 
will be used by every counsel for every petitioner in a land 
damage case in this Commonwealth to swell the damages that 
the jury will give by working in the profits of the business 
carried on upon the premises as tending to show a capacity of 
use. I have very little doubt that this deviation from the regu- 
lar rule of law will itself be overruled about as rapidly as was 
Patterson v. Boston. In fact, I apprehend that the first time a 
petitioner in an ordinary land damage case attempts to get in 
evidence of the amount of business that is done upon the 
premises and of the profits that his client has reaped, the Court 
is going to say that they did not intend anything of the sort in 
Pegler v. Hyde Park. But even if they do not, even if that 
case stands, it simply means that under the peculiar circumstances 
of that case, where the property has disappeared from view, the 
jury might gain some assistance in determining whether or not 
it had a value for the purpose for which the petitioner claimed 
it was being used by considering the amount of business that 
the petitioner was actually doing. 

Such a slight deviation from the general rule has no applica- 
tion to this case, because the property is still extant, it is still 
being used for the purposes for which it was in use in January, 
1898. It has been seen by the Commissioners upon repeated 
occasions, and there is no contention that the property has no 
capacity for the gas or the electric light business — none what- 
ever. On the contrary, I apprehend that both parties claim that 
the value of this property for the gas and electric light business 
respectively is its highest value for any purpose, so that the 
special circumstances which induced the Court — with great 
hesitation, as the Commissioners will note in reading the opin- 
ion — to countenance a slight deviation from the general rule in 
Pegler v. Hyde Park do not exist in this case. It is, therefore, 
incompetent for the Commissioners to deviate from the general 
rule in this case, even to the extent countenanced in Pegler v, 
Hyde Park. 

In the law of eminent domain, to sum this matter up, the 
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rule is that where property is taken outright, not merely some 
qualified, partial, or temporary interest in it, and where no ques- 
tion of franchises fa involved, you cannot show the amount of 
money that is being earned in the business carried on upon the 
premfaes to affect or enhance the value of the property itself. 

And that is the rule throughout the law of valuation, — not 
merely in cases of eminent domain, but in insurance cases, in 
tax cases, in actions of trover, and in miscellaneous actions of 
tort or contract. A sharp distinction is drawn between the 
valuation of property and the estimation of damages to business. 
In many cases of contract, of course the essence of the cause of 
action is a damage to business. So in actions of slander and 
libel, and in other branches of the law which I need not particu- 
larize. But wherever in an action of tort or in any other legal 
form of procedure the sole question is the value of property in 
its entirety at a given date, the Court is not permitted to con- 
template the amount of money which the owner of that property 
may have made in the business carried on by it. 

In trover, for instance, it frequently happens that the entire 
property has been destroyed or that the title is vested in the 
defendant in the action ; and the rule is the same as in cases 
of eminent domain, — evidence of profits is excluded. That will 
have been found to have been decided by the Supreme Court of 
Pennsylvania in the case of the Erie City Iron Works v. Barker^ 
1 06 Pa. St. 125, and by the New York Court of Appeals in 
Wehle V. Haviland^ 69 N. Y. 448, 451. So in a Massachusetts 
case, an action based upon the non-payment of money, Greene 
V. Goddardy 9 Met. 212, 231-2. 

Then we have a long list of actions of tort for a total loss of 
property through negligence or fraud. And in those <ases it is 
uniformly held that the plaintiff can recover nothing beyond the 
value of the thing destroyed, and that, in order to show that 
value, he cannot introduce evidence of earnings or of profits. 

So, in an action against an insurance company for a total loss, 
evidence of business profits is not admissible. That has been 
the law ever since Wright v. Pole, i Ad. & El. 621. 

So, in the case of a total loss by collision at sea, the damages 
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are limited to the value of the vessel, and do not include the 
profits of the charter party. That has been held by the United 
States Supreme Court in the case of The Umpire^ 166 U. S. 
404. 

The same rule applies where property is being valued for 
taxation purposes, and upon this point I will call particular 
attention of the Commissioners to the case of People v. Martin^ 
48 Hun, 193, which was a case involving the value of a gas 
works for the purposes of taxation. 

Throughout the law, wherever courts or juries or commis- 
sioners are entrusted with the duty of valuing property, physi- 
cal, tangible property or rights and easements, in its entirety, 
there can be found no well-considered exception or qualification 
to the rule that the attention of the tribunal must be confined * 
to the value of the thing taken or destroyed, and cannot be 
devoted to a consideration for any purpose of the amount of 
money that the owner of that property can make by using it in 
combination with his individual skill, his financial capital, his 
trade marks, his reputation, and in cases of public service com- 
panies a franchise which he may have to use the public streets. 
So much for the general rule of law applicable to the ques- 
tion of earnings in cases involving the valuation of property. 
If there were nothing in this act at all upon the subject, it 
would be incompetent for the Commissioners to consider the 
earnings of the Company for any purpose whatsoever. But the 
Commissioners are not left to settle this question according to 
the general rules of law. They are entitled to rely to some 
extent, at least, upon the express injunction of the Municipal 
Lighting Act, which amounts to forbidding the Commissioners to 
take evidence of earnings or earning capacity into account. 
The law provides, in Section 12, as amended in 1893 — 
Mr. BROOKS. The amendatory section is 5. 
Mr. MATTHEWS. Yes. The law provides that the prop- 
erty shall be valued at its fair market value for the purposes of 
its use, without enhancement on account of future earning ca- 
pacity or exclusive privileges derived from the use of the public 
streets. Now there is an express injunction to the Commis- 
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sioners to exclude future earning capacity, and a question may 
arise as to what the meaning of that phrase is. 

Our contention is that that injunction leaves the law, as many 
of the other injunctions in Section 12 of the Mimicipal Lighting 
Act do, exactly as it would have been without it, — that is, in the 
valuation of property you cannot take earnings into account ; and 
this clause was put in, as clauses often are in public statutes, ex 
majore cautela, simply to be on the safe side, to assure that by 
no possibility of error could the Commissioners entrusted with 
the valuation of property under this act work any element of 
earnings into their valuation of the Company's property. There 
can be no answer to this plain provision of the law, except the 
suggestion, more disingenuous than ingenious, perhaps, that the 
direction to exclude future earning capacity permits the Com- 
missioners to consider present earning capacity or past earning 
capacity. 

We have considered that suggestion with considerable care in 
our brief. At the oral argument I will simply rehearse the mat- 
ter, as it lies in my mind, very briefly. The rule of construction 
which is invoked, or which must be invoked to reach such a con- 
clusion, is the rule of exclusio unius alterius expression that 
where the legislature says that one thing shall not be done, it 
means that something else shall or may be done. That conten- 
tion, that application, or rather misapplication of a rule of statu- 
tory interpretation, well recognized as having a proper application 
in certain cases, is the foundation of the claim that the Com- 
missioners can take into account the present or past earnings of 
the Company, notwithstanding the fact that they are prohibited 
from taking into account the future earnings of the Company. 

Now, in the first place, as to the rule of unius expressio. It 
has not any application, except where the other things them- 
selves are enumerated. A penal statute prohibiting the doing* 
of one thing does not permit the doing of something else. In 
order that this principle of interpretation should have any appli- 
cation whatever, the statute must enumerate a series of things, 
or several things, as being conceivably permissible, and then, by 
specifically forbidding the doing of one of them, the implication 
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arises that the doing of the rest is permissible. You will find 
it well and carefully explained in the books on statutory inter- 
pretation that this rule has no application whatever where the 
other things are not mentioned, and that is the case here. 
There is no mention of present earnings, there is no mention 
of past earnings in this act. If, for instance, the act had in 
terms referred to the present earnings of the Company and to 
the past earnings of the Company, or had referred generally to 
the earnings or profits derived by the corporation from the busi- 
ness of gas or electric lighting, and had then gone on to say that 
the Commissioners should not use the future earning capacity 
of the Company to enhance the value of the Company's prop- 
erty, there would be some force in the suggestion ; there would 
be some ground for the application of the rule of unius exclusio. 
But the Commissioners will search this law in vain for any ref- 
erence to earning capacity, except these three words. It is not 
mentioned elsewhere in the law, either in the Act of 1 891 or in 
the Act of 1893. 

Again, what do the words " future earning capacity," taken by 
themselves, mean ? In order that there should be any room 
for the application of the rule of unius exclusio^ those words, 
** future earning capacity," must mean increased earning capacity 
as distinguished from that future earning capacity which is the 
same as present or as past earning capacity. For this rule, of 
very infrequent and doubtful application, anyway, to have any 
standing before the Commissioners as applicable to this case, 
you must construe the words "future earning capacity" in a 
narrow, restricted, and artificial sense, as bearing one only 
of two possible significations, and that the most unlikely. 

What is future earning capacity, anyway? Prima facie ^ 
it is the amount of money a. plant, or the owner of it, can earn 
in the future. Present earning capacity is of no consequence to 
the purchaser of a plant if the earning capacity is not going 
to be maintained in the future, and of course the earning 
capacity of the plant in the past is of no consequence. By 
" future earning capacity " prima facie must be intended simply 
the amount of money that can be got by the owner of that plant, 



Digitized by 



Google 



106 MONDAY, DEC. 23, 1901. 

net or gross, and that is of course predicated upon the present 
earning capacity of the plant, or what it can be shown to have 
done in the recent past. Consequently, the exclusion of the 
greater involves the exclusion of the less. The exclusion of 
future earning capacity involves, prima facie at least, the exclu- 
sion of present earning capacity, or earning capacity at any given 
point or in any given period of time. 

So that, whether you approach this clause in the act with 
the desire to ascertain ^^ prima facie meaning of the words, or 
whether you seek to see if there is any room for the rule of 
exclusio unitis^ you must reach the conclusion that when the 
legislature said that all consideration of future earning capacity 
should be excluded they meant all consideration of what that 
plant is earning, was earning, might earn. 

But there is one more, and an absolutely conclusive argument. 
In the Act of 1891 the legislature permitted the Commissioners 
to consider the present earning capacity of the plant. The 
Commissioners were authorized by the Act of 1891, which was 
the first form in which the Municipal Lighting Law was passed, 
to include : — 

" as an element of value the earning capacity of such plant 
based upon the actual earnings being derived from such use 
at the time of the final vote of such city or town to estab- 
lish a plant." 

Then the act went on to say that there should be allowed 

"no enhancement on account of future earning capacity." 

The CHAIRMAN. Will you read that over again? 
Mr. MATTHEWS. This is the Act of 1891. 

"including as an element of value the earning capacity 
of such plant based upon the actual earnings being derived 
from such use at the time of the final vote of such city or 
town to establish a plant. " 

That was the earning capacity of the plant or of the Com- 
pany exactly as it has been testified to in this case. That is, 
the Company's witnesses take the earnings or the assumed earn- 
ings of the Company in its gas and electric light depart- 
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ments at the time of the passage of the final vote, which was 
December, 1897, — or, more exactly, they take the assumed 
earnings for the gas year running from July i, 1897, to July i, 
1898. 

Now that was a permissible thing under the Act of 1891. 
But this clause was re[)ealed in 1893. It was found a dangerous 
clause, not only, I may suggest, Mr. Chairman, from the stand- 
* point of the cities, but also from the standpoint of the com- 
panies ; because it might well be that the Company was not 
earning any money. It might well be that the plant would 
have a higher value for the purposes of its use as a manufactur- 
ing unit than was indicated merely by the net earnings of the 
Company at the time of the final vote. As a matter of fact, 
the first case to arise under the Municipal Lighting Law of 
1 89 1 was the Wakefield case, and in that case the plant had not 
got into operation and there were no earnings. 

And so, apparently by common consent, that is, by consent 
of both parties to the controversy, the cities on the one side 
and the companies on the other, the Act of 1891 was amended 
in 1 893 so as to prevent a consideration by the Commissioners of 
the earning capacity of the plant ; or, to use a more accurate 
expression, to prevent the consideration by the Commissioners 
of the amount of money that the owner of the plant can make 
out of it. 

Is it possible for any argument, however ingenious or sophis- 
tical, to convince this board, or any court of law, that when the 
l^slature of 1893 deliberately repealed a provision aptly 
drawn to secure the consideration of present earnings, it meant 
that those earnings should still be considered } It seems to me 
that the question has only to be asked to indicate its answer. 
The law was before them. Its meaning was perfectly plain ; 
and its consequences, both to the cities on the one side and to 
the companies on the other, were not difficult to foresee. Under 
those circumstances the legislature repealed this provision* 
And yet I suppose it will still be argued, in the face of that 
repeal, that these Commissioners can do under the Act of 1893 
what they might have done under the Act of 1891, notwith- 
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Standing the repeal of the only clause in the Act of 1891 which 
would have permitted them to do it. If such a rule of con- 
struction is to obtain, the law books will have to be rewritten, 
the decisions of our courts will have to be reversed, and a novel 
proposition will be announced, — that, when a State legislature 
repeals a law, it means to re-enact it ; that, when it has given 
permission to public officers to do a certain thing and then with- 
draws that permission, the withdrawal is to be considered as 
nugatory, and the public officers are still to do what they might 
have done before. 

I might amplify the argument by referring to the absolute 
exclusion of goodwill by the terms of the Act of 1893, and there 
is no qualification of " future " there. It is good will, anyway, 
that is excluded ; and the good will of a gas and electric light 
company or any other public service company has been defined 
to mean, not what it means in the case of an ordinary manufact- 
uring enterprise, the name, the trade mark, etc., but simply the 
earning capacity of the property. That is evidently the only 
good will of a public service corporation, which has no patents 
and does not manufacture anything peculiar. It was held by 
the House of Lords in the London Tramway case, as stated by 
the learned justice who delivered the opinion in that case, speak- 
ing of a street railway company, a public service corporation, 
.th^t " Good will is only the capacity of making future profits." 

I have now considered in a general way the subject of earn- 
ings both from the standpoint of the common law and from the 
standpoint of this statute ; and the next step is to discuss such 
authorities or express decisions as can be found in the law books 
bearing upon the interpretation of this or similar statutes. On 
pages 102 to 104 of the brief will be found a brief enumeration 
of the different forms of law providing for municipal ownership 
that have been passed in Massachusetts since the early part of 
the nineteenth century. The conclusion which I draw from a 
study of those statutes is that in Massachusetts the legislature 
knows perfectly well the distinction between a franchise valua- 
tion and a property valuation, and, when it means that a fran- 
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chise shall be valued as well as property, it says so. That is, 
perhaps, the only conclusion that can be drawn from an inspec- 
tion of those laws. 

Municipal ownership has been authorized by our legislature 
in many forms and upon many conditions, and the particular 
form of the conditions precedent to municipal ownership which 
we have in this act is a Massachusetts idea : municipal owner- 
ship on condition of compulsory purchase at the option of the 
company. That is a distinctly Massachusetts idea, not based 
upon English precedent ; because the Electric Lighting Act in 
England and the Tramways Acts do not provide for compulsory 
purchaise at the election of the company, but for an outright 
transfer of title, anyway. So that, in so far as the option of the 
company is concerned, this is a special Massachusetts idea. It 
first appeared in the Municipal Lighting Acts of 1891 and 1893, 
it was followed in 1894 in the Newbiiryport Water Act, in 1895 
by the Gloucester Water Act, and in 1897 by the Wakefield 
Water Act. I have not run the statutes down since then ; I 
do not know whether there have been any further extensions 
of this idea or not. 

The CHAIRMAN. I believe there came very near being 
another one, but it didn't happen. 

Mr. MATTHEWS. Yes, I have heard of various attempts. 
So there are four statutes in this State that were passed prior to 
January, 1898, involving this principle of compulsory purchase 
by the town at the option of the privjite company ; and, as it 
happens, two of those acts have been subject to judicial inter- 
pretation by our Supreme Court, and oAe of them by the United 
States Circuit Court for this district also. 

Mr. BROOKS. In the Newburyport and Gloucester Acts 
wasn't the franchise specially excluded from valuation? 

Mr. MATTHEWS. Yes. I am going to consider that in a 
moment. I should also note in passing another act of similar 
purport, the Bay State Gas Company Valuation Law of 1893, 
Chapter 474. 

There have been several judicial decisions involving the con- 
struction of similar laws. There have been two in Massachu- 
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setts, there have been three in England, and there has been one 
in the United States Court in Missouri; and I invite the at- 
tention of all the members of this Commission to the review of 
those decisions which will be found in the pages of this brief, — 
to the quotations from the opinions of the learned justices, — 
and particularly to note the ingenuity with which the companies 
try to work a franchise valuation into the case under cover of 
evidence of value, and the strictness with which the courts have 
eliminated all such considerations. 

The English cases are those of the Stockton & Middlesborough 
Water Board V, Kirkleatham, Edinburgh Street Tramways Co. v. 
Edinburgh^ and London Street Tramways Co, v. London County 
Council. They were all decided in the House of Lords in 1893 
and 1 894, and they hold, in substance, that under statutes pro- 
viding for a valuation of property it is not competent to give 
evidence of earnings, eithei* for the direct purpose of including 
earnings as an element of value or for the indirect purpose of 
using them as an evidence of the value of the company's prop- 
erty. The London Tramway and Edinburgh Tramway cases 
are peculiarly important, because they arose under an act which 
served as a model for the Municipal Lighting Act of 1891. 
The language of that act is in many particulars word for word 
with that of the Municipal Lighting Law ; it differs in some. 

The Kirkleatham water case arose under a statute authoriz- 
ing one public water board to take the works of another public 
water board, and the contention of the public board which lost 
its works was that the value of the pipes, mains, and so on — it 
was nothing but a distribution system — was to be measured by 
the revenue derived from their use. But that contention was 
rejected because, as the Court said, it involved "not the price of 
the mains, pipes, and fittings, but the price of the mains, pipes, 
and fittings coupled with certain statutory rights." 

The Tramway cases came up under the London Street Tram- 
ways Act of 1870 and the General Tramways Act passed in the 
same year, and the language of the purchase clause was the same 
in both acts. It was this : that the Court should take into ac- 
count " the then value " — that is, the value at the time of the 
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exercise by the city of its option to take the property — " (ex- 
clusive of any allowance for past or future profits of the under- 
taking or any compensation for compulsory sale, or other con- 
sideration whatever) of the tramway and all lands, buildings, 
works, material, and plant of the promoters suitable to and used 
by them for the purpose of their undertaking." 

The Commissioners will note many of the words which I 
have just read as appearing in the Municipal Lighting Law of 
i?9i and 1893. Note particularly "suitable" and "used." 

Now in both those cases, which received the most careful 
consideration in the inferior courts and also in the court of last 
resort, the House of Lords, every conceivable effort was made 
by the companies to introduce evidence of the amount of 
money they were making ; and in support of those efforts they 
used exactly the same arguments that you will listen to from 
my brother Brooks next week. All I will ask you to do^ is to 
compare his argument, when he makes it, upon this question of 
earnings with the arguments that were made and reviewed by 
the Court in these two tramway cases. You will be unable to 
distinguish between them. 

In the first place, take this question that I have just been 
discussing, of the application of the rule of unius exclusio. 
You will notice that the English act read, " exclusive of any 
allowance for past or future • profits. " Well, of course the 
ingenious counsel for the London Tramway Company said, just 
as my friend Brooks is going to say next week, that that did not 
exclude from the consideration of* the Court the present profits 
of the company. The Court commented upon this argument, 
and decided, I think with unanimity, that it had no merit what- 
ever. 

Then it was attempted, in both these cases, to work in the 
earnings of the companies as evidence of the value of the 
undertaking, the tramwSy, as a whole. They said, The tram- 
way means something more than the physical property : it 
means the undertaking, the enterprise, the whole thing. That 
argument gained some support in one of the lower courts, which 
decided that evidence of earnings was admissible ; but the court 



Digitized by 



Google 



112 MONDAY, DEC. 23, 11)01. 

of last resort held otherwise, and excluded evidence of earnings 
for any purpose. 

Counsel for the companies in these cases also tried to work 
in the profits of the company as if they were rent, but the 
Court held that the profits that you can make out of a busi- 
ness enterprise bear no similitude to the rental value of real 
estate, which of course is always admissible in a valuation case 
as evidence of value, and excluded the earnings for that 
reason. 

It was also held by the House of Lords that earnings would 
have been excluded even if it had not been for the parentheti- 
cal words of the statute. The words which I read to the Com- 
missioners a minute ago, " exclusive of any allowance for past 
or future profits of the undertaking or any compensation for 
compulsory sale, or other consideration whatsoever," appear in 
the London Tramways Act in a parenthesis, and therefore they 
are referred to in the opinions as the " parenthetical clause." 
Now the Court held that the rule of valuation would have been 
just the same, and that all evidence of the earning capacity of 
the property or of the company owning it would have been 
excluded, if this parenthetical clause had been omitted from 
the statute ; just as in the case of the Municipal Lighting Law 
the qualifications and limitations upon the power of the commis- 
sioners were inserted ex majore cautela simply, and not for the 
purpose of changing what would otherwise have been the rule 
of valuation. 

In noting the distinctions between the English cases and the 
Municipal Lighting Act, pointed out on page no of the brief, 
I desire to call attention to the Kansas City case. National 
Water Works v. Kaftsas City* I have endeavored to point out 
that the difference between the Municipal Lighting Law and 
the English acts is, in the first place, that the general rule of 
law in England is different from that in the United States, 
evidence of profits being admissible in England in ordinary 
cases where property, unaccompanied by franchises, is taken by 
eminent domain. That is not the rule in this country ; it is the 

•62 Fed. Rep. 853. 
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rule in England. Secondly, that in the English Tramways 
Act the franchises of the company passed to the city in express 
terms; and yet, notwithstanding that, the Court held that no 
evidence of earnings should be taken into account because the 
act provided that the company should receive compensation 
for its property only. In the third place, the taking under 
the London Tramways Act is not a voluntary proceeding on 
the part of the company, as it is in Massachusetts. There is 
no element of voluntary surrender under the English law. The 
London County Council simply votes to take the property. 
The company has no option of surrender and no option to con- 
tinue in its business, as is given in Massachusetts. 

The case in the Federal Court of the National Water Works 
against Kansas City involved the construction of a law which I 
have cited, because the decision in that case was the origin of 
a point which will be of considerable importance in this case, — 
that is, as to the propriety of giving an allowance for the value 
of a manufacturing or water plant as a going concern. The 
act itself, however, is not framed upon lines parallel with English 
law or the Municipal Lighting Act. In fact, it is quite differ- 
ent. The act provided a franchise to operate in Kansas City ; 
and at the expiration of twenty years the city could either renew 
the franchise or purchase the company's works at a judicial 
valuation, at the fair and equitable value of the whole works. 
There were no words of exclusion, no words of qualification, no 
words of direction to the Court as to the mode of valuing that 
property. The act was drawn with nothing like the care which 
is characteristic of the English statutes and of the Massachu- 
setts law in this case. Commissioners were appointed, and they 
found a value of $2,714,000. But they omit to state how they 
reach that result ; and it is impossible, upon reading that case, 
to determine how they reached that valuation, except that they 
say they omitted the earnings and the franchise value of the 
works. 

The CHAIRMAN. I must confess I agree with you on 
that, Mr. Matthews. I was imable to tell how they arrived 
at it. 

VoL XVII. 
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Mr. MATTHEWS. We have taken great pains in this case 
to search the original documents in each one of these cases, and 
we can't get the slightest light on this point. 

Now the company in that case, Mr. Chairman, tried, just as 
they tried in the English cases, and just as they are trying in 
this case, to work in the earnings of the company. They said : 
Here is a great water works, earning so much money. If we 
were to capitalize that at six per cent. — they hadn't the nerve 
to suggest five per cent, or four per cent. — we would get a 
valuation of four million, five hundred thousand dollars, about 
double the value of the property as found by the commissioners. 
The company appealed on the ground that the commissioners 
had not taken into account the earnings of the company. The 
Court rejected the appeal on that ground, and stated that the 
earnings of the company were not properly to be capitalized, 
saying it was not proper to enhance the value of the property 
by reason of the amount the company earned. The Court did, 
however, add ten and one-half per cent., or two hundred and 
eighty-six thousand dollars, to the award of the commissioners 
for the value of the property as a going concern. I shall have 
occasion to consider the reasons for that addition when I 
come to discuss what is meant by value as a going concern. 
At the present point I desire simply to call the attention of the 
Commissioners to the fact that that case also, as well as the 
English cases, is point blank authority for the exclusion of 
evidence of earnings so as to enhance the value of the property,, 
even in a case where there is no statutory direction of any kind 
with respect to earnings. 

The Kansas City case is like the Municipal Lighting case in 
one respect, and in that it differs from all the other cases I am 
considering now. That is, the franchise of the company ends, 
goes out of existence entirely, as it does in the case of the Mu- 
nicipal Lighting Law. 

Coming down to the Massachusetts cases, there are two. 
Both the Newburyport Water Act and the Gloucester Water 
Act got into court, and the result in the two cases was long 
and expensive litigation and judicial valuations by commission- 
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ers, of whom the Chairman of this Board was a member in both 
cases ; both cases went up to the Supreme Judicial Court of this 
State ; and in both cases the award of the commissioners was 
confirmed. 

The Newburyport Water Act provided that, if the Newbury- 
port Water Company should desire, it could notify the city of 
Newburyport of its desire to sell all the rights, privileges, ease- 
ments, land, and property of the company ; and in that event the 
city must purchase the same, either at an agreed price or, in 
case of failure to agree, at a judicial valuation which should turn 
upon the fair value of the property for the purposes of its use 
by the city. *' Such value shall be estimated without enhance- 
ment on account of the future earning capacity or good will, or 
on account of the franchise of said company." 

Let me call your attention to the points of similarity and of 
dissimilarity between that statute and the Municipal Lighting 
Act. In the first place, there is an express exclusion of the fran- 
chise of the company from the valuation. And there is no such 
express exclusion in the Municipal Lighting Act. 

Mr. BROOKS. What page is that on, Mr. Matthews ? 

Mr. MATTHEWS. I am on page 113, sir, and I will call 
the attention of the Commissioners particularly to this point, 
because Mr. Brooks mentioned it a moment ago. 

The commissioners were directed in that case not to enhance 
the value of the property on accoimt of the franchises of the 
company — why ? Because, by the terms of the act, the 
rights and privileges of the company were to pass to the city ; 
and certainly it would be contended by any lawyer that among 
the rights and privileges of the company would be its fran- 
chises. You cannot have any expression broader than " rights 
and privileges." Therefore, if it had not been for these words 
of exclusion, it might have been contended by the company, 
that the franchise to sell water in the city of Newburyport and 
to occupy the streets for that purpose was to be paid for as 
property, as it would have had to be paid for if the compan)r's 
rights had been taken by eminent domain. 

That is the reason in the Newburyport case, and also in the 
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Gloucester case, for the express exclusion from the award of the 
franchise of the company, whereas in the Municipal Lighting 
Law no such direction was necessary ; for the franchises of the 
Company do not pass to the city under that law, but cease and 
determine, as I pointed out last Friday. Otherwise the act is 
very much the same. " The fair value of the property for the 
purposes of its use, without enhancement on account of future 
earning capacity or good will.*' Those are literally the same, 
word for word, and they are, of course, copied from the Munici- 
pal Lighting Law, — from the Act, however, of 1893, and not 
from the Act of 1891, although, singularly enough, the learned 
judge who wrote the opinion seems to have thought it was the 
Act of 1 891. As a matter of fact, they are taken from the 
Act of 1893, as appears from an inspection of the two acts. 
The Newburyport Act was passed the year after, and of course 
the matter was fresh in the minds of the legislature. Now 
under that act, Mr. Chairman, what did the commissioners do } 
They found the value of the property as such. They rejected 
all evidence of earnings for any purpose, and they added a sum 
— I think something like 1 5 or 1 7 per cent. — for the value of 
the plant as a going concern ; and the Court sustained the award, 
particularly the exclusion by the commissioners of the earning 
capacity and the earnings of the company, as evidence or as an 
element in the valuation of the company's property. 

Before passing from the Newburyport case I might call atten- 
tion to the fact that the Newburyport Act prescribed that the 
commissioners should find " the fair value," the word " market '* 
being left out, as contrasted with the Municipal Lighting Law. 
It was not "the fair market value," but "the fair value." I do 
not know that any significance is to be attributed to that differ- 
ence, but I note it in passing. 

The principal point that I desire to call attention to is that, if 
it had not been for the express exclusion from the award of the 
company's franchises, the company would have had a very 
strong ground to contend that the city had acquired its fran- 
chises under the sale of its rights and privileges, and that those 
franchises should be paid for as property, lliey are, of course, 
property in a sense. 
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Now the act in the Gloucester case was an act of substantially 
the same import. The law was construed in the same way by 
the commissioners; they valued the property as best they 
could ; they added a percentage, smaller than in the Newbury- 
port case, for its additional value as a going concern ; and they 
excluded all evidence of earnings. The Court sustained the 
award in every particular material to this case. Two of the 
items found by the commissioners were rejected, but they had 
to do with the question of water rights, and I need not refer to 
them here and do not in the brief. 

The CHAIRMAN. One. 

Mr. MATTHEWS. I beg pardon? 

The CHAIRMAN. I don't care, but you might as well be 
accurate; one. 

Mr. MATTHEWS. Was I not accurate } 

The CHAIRMAN. No, one. 

Mr. MATTHEWS. I will leave it out, then. 

The CHAIRMAN. You need not trouble yourself. 

Mr. MATTHEWS. I thought that they did reject ^20,000. 

The CHAIRMAN. They did. 

Mr. MATTHEWS. What did I say,— two items 1 

The CHAIRMAN. Two items. 

Mr. MATTHEWS. Make that one, then, — one item of 

|20,000. 

Mr. BROOKS. I thought it was two. 

The CHAIRMAN. It is a matter of no consequence. 

Mr. MATTHEWS. I like to be accurate. I had one item 
of $20,000 in my mind, and I thought there was another 
smaller one. 

Here we have this unbroken line of authorities, Mr. Chair- 
man, and all the authorities there are upon the interpretation of 
statutes similar to this : we have three cases in England, one 
case in the United States Court for the District of Missouri, 
and two decisions in our own State court, and in all of them 
evidence of earnings was excluded for any purpose, whether as 
an independent element of value or as evidence of the value of 
the property involved. I contend that there is but one course 
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for these Commissioners to pursue, and that is to follow the 
precedents established in the English cases arising under an 
act on which this act was founded, the precedents established 
by our own Court in the Newburyport and Gloucester cases, 
and to say that they will not consider and have not considered 
in their award for any purpose the evidence of the amount of 
money that the Company was making in its gas and electric 
light business. 

A good deal has been said incidentally of the practical diffi- 
culty of valuing a plant like this without taking earnings into 
account. Why, Mr. Chairman, nobody finds such difficulty 
except these professional peripatetic experts who travel about 
the land from case to case, magnifying values — 

Mr. BROOKS, l^ike Stone. 

Mr. MATTHEWS. — and who have, in order to magnify 
values, to bring earnings into account. Other tribunals, other 
persons, find no difficulty in valuing the property of public ser- 
vice companies, wholly irrespective of their franchises and earn- 
ings. For instance, our tax assessors throughout the land every 
year are obliged to value the property of gas companies and 
electric light companies in every town and city in the United 
States where those forms of industry are entrusted to private 
capital. In no case, or in very few cases — I believe it is a 
fact that in some cases franchises are taken into account locally ; 
but in New England, in New York, Ohio, Illinois, and practi- 
cally throughoiit the length and breadth of this land, all that 
the local assessors have to do is to value the property of the 
company, — the land, the buildings, the pipes, the wires, the 
machinery. Franchise valuations are left to the State to value 
in Massachusetts and New York, and in many jurisdictions are 
left out of account altogether. Now these gentlemen, whose 
business it is to value property, do not find any difficulty in 
doing it. It is done, practically, in every city in the country. 

Then, wherever a jurisdiction exists to regulate the prices 
charged for gas, electricity, or a similiar commodity, a valuation 
of the property of the corporation irrespective of its f ranch bes 
and earnings is a necessary element, and is in fact the basis of 
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the decision of the tribunal as to the reasonable price to be 
charged for gas, electricity, or whatever the commodity may be. 
You can find that point elaborately discussed in the case of the 
Capital City Gas-Light Company v. City of Des Moines^ 72 Fed. 
Rep., a recent United States case. But it needs no amplifica- 
tion of authorities. The fixing of prices and rates to be 
charged by the public service companies is now one of the 
chief functions of the State, recognized all over the Union. 
Gas and electric companies are under the jurisdiction in Massa- 
chusetts of a special board ; in other States the right of regula- 
tion is usually vested in the municipal authorities. Railroads 
are in Massachusetts and in many other States placed under 
the charge of a special State commission. In California and 
most of the Pacific States, where the question of water seems 
more important than that of light does in the East, the local 
authorities are usually entrusted with the task of regulating 
rates. In fact, in California there is a provision to that effect in 
the present State constitution. 

Now, Mr. Chairman, under these powers, which are in con- 
stant exercise every day of the year throughout the length and 
breadth of this country, the property of public service com- 
panies is being constantly valued without its franchise or its 
earning capacity, because the value of the property, as laid 
down by the United States Supreme Court, is basis for the 
determination of what shall be a reasonable price, and not the 
value of the company's property and franchises. There is no 
better established principle of constitutional law to-day than 
that the State has the right to regulate the rates charged by the 
franchise corporations if the result of such regulation is to re- 
turn to the company a reasonable profit upon the present cash 
value of its plant, and that in judicial proceedings to test that 
question the value of the plant is an essential element, while 
the amount of money that the company is making, or has been 
making, is to be disregarded ; that is, in so far as it is derived 
from or based on franchises. 

Now you have all these cases. You have the assessors; 
you have these boards with jurisdiction over the rates, ex- 
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ercisingl'that function all over the land, a part of whose 
daily duties it is to value the property of these public service 
companies without their franchises. Here in Massachusetts we 
have another occasion for special valuations, and that is due to 
the jurisdiction conferred upon the Board of Gas and Electric 
Light Commissioners, and also upon the Board of Railroad 
Commissioners, of approving the issue of stock and bonds 
under laws passed in 1 894 for the most part. Under the inter- 
pretation of those laws adopted by the Railroad and Gas Com- 
missioners, it is impossible for any corporation in Massachusetts 
to get out an issue of stock and bonds in excess of the structu- 
ral value of its property, and that, as defined by the present 
Gas Commissioners, means the fair cash value of its tangible 
assets suitable and used for its business. 

It is only experts for the company who cannot value property 
apart from franchises. 

I pass now to a consideration allied to the subject of the 
Company's earnings ; namely, the opportunities for increasing 
the Company's business. I shall dismiss that whole subject 
without further argument, in so far as it means that the 
Commissioners must take into account in valuing the oppor- 
tunity to increase the Company's earnings in the future. If it 
is incompetent to take the present earnings of the Company 
into account, it is, a fortiori^ incompetent to take the amount of 
money that the Company is not earning now but may earn at 
some future time. The argument on the one question covers 
the argument on the other. 

It is, however, true, that the opportunities for increasing the 
business are important, Mr. Chairman, in the valuation of this 
property. Or, rather, the adaptability and suitability of the 
plant to such increase of the business as the Commissioners 
think is likely to occur in the next few years is an important 
question in determining the present value of the plant for the 
purposes of its use. For instance, we hear a great deal about 
valuing the plant as it is and where it is, and that is our theory 
as well as our brother's as to the manner in which a gas or 



Digitized by 



Google 



CLOSING ARGUMENT FOR RESPONDENT ON THE LAW. 12 1 

dectric light plant should be valued. But what does that mean 
with reference to this question of the unused opportunities of 
the future? It means that the size of the plant, the capacity 
of the plant, its productivity, are to be so adjusted as to be 
able to take care of any increase of business in the near future. 
If not, then the plant is not worth as much as it ought to be. 
If the plant is so constructed as to require great expenditures 
in the immediate future in order to enable it to transact the 
business which the plant will be called upon to transact, then 
its value is not as great as if it were of the size and capacity 
and character to care for that business properly. So that, so 
far as this question of the unused opportunities for future de- 
velopment of the business go, they are material in passing upon 
the actual value for the purposes of its use of the plant of the 
Company as it stands to-day, and they are otherwise of no value 
in the case. 

I take up now the question of the value of the plant as a 
going concern, meaning thereby the additional value which the 
materials and labor and land which are worked into a manufact- 
uring plant have by reason of their connection together and by 
reason of the fact that they are, or can be or have been, oper- 
ated successfully. 

Logically, perhaps, the discussion of this question should 
come after I have adverted to the best modes of valuing the 
property itself ; but for convenience I thought it best to treat it 
immediately after the question of earnings, because an attempt 
will doubtless be made in this case, as in others, to work in 
earnings and earning capacity into the value of the plant, under 
cover of the expression *' going concern." 

We admit or contend that a manufacturing plant must be 
valued as an entity, as a whole ; and we concede, of course, that 
as such it has, if it is demonstrated to be of service and utility 
for the purposes for which it was built, a greater structural 
value than the same aggregation of buildings and machinery 
unconnected or untested by experience. That, we contend, is 
all that is meant by value as a going concern as distinguished 
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from or in addition to structural value. It is part of the value of 
the property for the purposes of its use. It has nothing what- 
ever to do with the earning capacity of the plant or the amount 
of money that the owner of the plant could make out of it. And 
it is just as incompetent in law and just as inappropriate in fact 
to rely on earnings as evidence of the additional value that the 
plant may have as a going concern as it is to show the earnings 
as evidence of the value of the materials, land, and labor in the 
plant. The same rule of exclusion applies to earnings and evi- 
dence of earnings, whether you are considering the value of the 
materials and labor, or the value of any other element which goes 
to make up the present value of the plant for the purposes of 
its use, such as its value as a going concern. The only justifi- 
cation for considering this question is the indefiniteness of the 
expression and the facility with which unscrupulous witnesses 
and ingenious lawyers will, under cover of such expressions as 
this, endeavor to work a franchise valuation into what should 
be nothing but a property valuation. Therefore, I shall ask 
you to consider with me the origin and the history of this ex- 
pression and its proper application to a case like this. The 
first case in which it was ever mentioned was in the opinion by 
Mr. Justice Brewer in the Kansas City water case ; and there 
he allowed what amounted practically to ten per cent, beyond 
the value of the plant as found by the commissioners for its 
additional value, as he called it, as a going concern, — that is, as 
a connected, whole, operating plant. 

Now we don't know, and nobody can find out, as the Chair- 
man just said, exactly why that lo per cent, was allowed by 
Judge Brewer, because nobody can find out what the commis- 
sioners themselves included in the $2,714,000, which was their 
award. They did not state. Judge Brewer does not state ; and 
he himself admits that his own opinion was written with great 
haste, and should not be taken as a careful and deliberate opin- 
ion upon the law of valuation. He begins his opinion with that 
disclaimer. All that we can say about the Kansas City case 
is that Judge Brewer must have thought that the commis- 
sioners might have simply figured up the cost of the materials 
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and labor, and had not allowed anything for the value of the 
thing when put together, and for the fact that the plant had 
been in operation for 20 years, and therefore was proved and 
tested to be a plant capable of operating successfully. That is 
about all you can say of the Kansas City case with reference 
to this point. 

In the Newburyport water case the commissioners added 1 7 
per cent, and in the Gloucester case 14 per cent, to the value 
of the plant, or for its additional value as a going concern ; but 
here again, I regret to be obliged to point out, it is impossible 
to tell from the opinion of the Court or from the report of the 
commissioners exactly what elements were taken into account 
by the commissioners before they added in one case 17 per 
cent, and in the other case 14 per cent. I submit it is a task 
which cannot be performed. We cannot analyze the report of 
the commissioners so as to be able to put our finger on every 
single item that they took into account, and say just what other 
items were incorporated in the additional allowance for value as 
a going concern. This statement, of course, is not to be ac- 
cepted, because it is not intended as any reflection upon the 
manner in which the reports of those two cases were prepared. 
It doubtless resulted from the manner in which the case was 
tried. I happen to know that that was the reason in the 
Gloucester water case. I made myself a suggestion to counsel 
for the city as to what should be done in this matter, which sug- 
gestion was not followed. Coimsel in that case did not care 
that every single item should be explained and specified which 
went to make up the commissioners' opinion of the value of the 
property before adding a small percentage for its value as a go- 
ing concern ; and therefore the parties in those cases did not 
get the benefit of such an award as the parties in this case, or 
one of them, at least, requests. 

We desire, and I may as well repeat at this point what I said 
in my opening two days ago, we desire and insist upon our law- 
ful right to have the commissioners specify with absolute detail, 
accuracy, and fidelity every single consideration or item which 
they take into account before they add anything for the value of 
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this plant as a going concern ; for only in that way can our 
rights or the rights of the Holyoke Water Power Company be 
preserved ; only in that way can the Court before which this 
case, of course, wDl ultimately go, determine with accuracy 
whether the commissioners have included all that they should 
include in the value of the plant as a going concern, or whether, 
perchance, they have included some things which ought not to 
have been included. 

Now what can you properly allow for in value as a going 
concern ? There is a good deal of evidence in the case on the 
subject. Not much attention was paid to it as we went along, 
but it is collated in the brief on pages 125 to 127. Randolph, 
for instance, says that he valued the plant as a going concern. 
Now he gave nothing but the structural valuation, with no 
addition whatever. He didn't even add anything for engineer- 
ing and contingencies; and yet he says he valued the plant 
as a going concern. 

Prichard says he valued the plant — I am speaking entirely 
now, the Commissioners will understand, of the so-called struct- 
ural valuations given, and not at all of the valuations based on 
earnings. Prichard says he valued the plant as a going concern 
capable of doing the work which it is called upon to do, situated 
where it is and as it is ; that he valued it as actually doing 
business ; that he took the value of the plant as it stands for 
business purposes ; that he took the value of the plant as a 
going concern, where it is and as it is. And when I asked him 
how much he allowed for that value, Why, he said, this is the 
value of the plant as a going concern in distinction to the 
value of the labor and materials in it. He said that he had 
offset the general charges of installation — which he figured at 
about 10 per cent, or 12, I have forgotten which — against the 
depreciation of the plant. 

That is to say, his estimate of present value was reached by 
taking the cost to reproduce new, — the contract cost of the 
plant ; and, if he had made his process complete, he would have 
depreciated it for use and age by ten per cent., and then added 
ten per cent, for value as a going concern. He reached the 
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result by a simpler but in substance identical process, by setting 
off the general charges of installation against depreciation by 
use and age, and omitting both. 

Robb says that his ten per cent, allowed for engineering and 
contingencies, and the further allowance of $15,000 for the ex- 
traordinary dangers and contingencies involved in the installa- 
tion of a water development, are what his estimate would be of 
the cost to bring the electric light plant into the condition of a 
going concern capable of earning money. 

Anderson, in valuing the electric light plant structurally, said 
he considered it as a going plant ; that he allowed nothing for 
depreciation because of its being a going plant. In other words, 
he, as well as Prichard, offset those charges in the same way. 

So we have four witnesses for the Company — Randolph, 
Prichard, Robb, and Anderson — practically agreeing in consid- 
ering the value of these plants as a going concern to be identical 
with the cost of reproduction plus the general charges of instal- 
lation less depreciation. 

Some of the other witnesses for the Company, two or three 
of them, have not considered the subject ; and, when they 
are asked about it, they think that value as a going concern 
must be the same thing as capitalizing the earnings at four or 
five per cent. I shall not waste any time on that suggestion ; 
but, coming back to what was in the minds of Randolph, 
Prichard, Robb, and Anderson, we think that they have the idea 
very closely, very nearly, although not expressed with that 
elaboration which the Commissioners would require themselves. 

The witnesses for the City uniformly use the expression in 
the same sense. While they do not all estimate the amount at 
the same figure that Randolph, Prichard, Robb, and Anderson 
do, yet they consider that the value of the plant as a going 
concern is included in their estimates of structural value. 

Now let us see, Mr. Chairman, if we cannot analyze this 
additional value of a plant as a going concern a little more 
accurately and carefully than has been done by any of the 
witnesses in this case on either side. For the City, we did not 
care to go iitlo it with the witnesses because it is a matter 
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which, in the judgment of my associate and myself, the Commis- 
sioners are entirely capable of ascertaining themselves upon the 
evidence in the case. And where that is the case, there is no 
use in encumbering the evidence with a lot of expert opinions 
to which they might pay no attention. All the facts are in the 
case. The reproductive cost, the cost of a new plant, the defects 
of the plant, the cost of making additions and necessary 
changes, — everything of that sort, I assume, is in the case and 
in the minds of the Commissioners ; and, when they come to 
determine what the value of the plant as a going concern is, I 
do not personally think they need much assistance from expert 
opinion. If they do rely on it, it is pretty uniform in the case 
at about lo to I2 per cent. But I should think, before doing 
so, the Commissioners would want to analyze the subject a little 
further themselves, and to see just what the elements are that 
enter into value as a going concern. That means, Mr. Chair- 
man, everything that enters into the value of a manufacturing 
plant for the purposes of its use, which is not included in the 
value of the materials and the labor themselves, considered in 
their interdependent situation ; that is, in their relation to each 
other. 

Now let us see what those elements are, and in doing that 
the best way is to take a plant historically. How do we build a 
manufacturing plant } 

The CHAIRMAN. Perhaps we had better stop here 

(Recess.) 
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AFTERNOON SESSION. 



Mr. MATTHEWS. I was suggesting, Mr. Chairman, that 
probably the most accurate way to get at what is really meant 
by the value of a plant as a going concern is to consider the 
mode in which a manufacturing plant is actually built. 

The first step is the provision of the funds. The money is 
either raised outright or it is secured by promises, and as fast as 
the money is put into the plant, there is of course the loss of 
profit or of interest upon the investment until the plant is com- 
pleted and ready for operation. So right off, at the outset, in 
connection with the first stage in the process of erecting a man- 
ufacturing plant, you have an item which necessarily enters into 
the cost or value of the plant as a whole, and yet which is not, 
and cannot be, incorporated in the value of the land, in the value 
of buildings, in the value of machinery. You have the loss of 
interest on the first cost during the period of construction. 
That I take it to be item number one, — the first of the items 
which go to make the difference between the value of a con- 
nected, operating, manufacturing plant and the value of the 
plans, materials, and labor that are in it, — interest during 
construction. 

The next step is the purchase of the land. That probably 
involves nothing but loss of interest, nothing in the way of 
value as a going concern, nothing to be added to, nothing to be 
incorporated in the special value of the plant as a manufacturing 
concern, — except interest on the investment for land during the 
construction period. 

The next thing that is done is to employ an engineer, — at 
least, that is what ought to be done, and what would be done if 
a large manufacturing plant were built as a new thing, de novo, 
I might mention that no engineers were employed in the con- 
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struction of either of these plants, — no gas engineer and no 
electrical engineer, — but ordinarily that would be considered 
the proper procedure. Now to what account must you charge 
the cost of engineering, the fees which you pay your engineer, 
the amounts you pay him for disbursement among his subordi- 
nates for superintendence, and so forth ? You can't very well 
charge it to the land, or to labor or materials. ' It is neither one 
nor the other. And it seems proper, according to our view, to 
incorporate that element, the allowance for engineering, profes- 
sional services, and advice, in the special value of the plant as a 
going concern. 

You then let the contracts for the construction of the plant. 
And the contract price which you pay, the sum you pay the 
contractor, if there is one, or the contractors, if more than one, 
for the buildings and machinery in site, put up and installed, is 
what may be called, and is called in our brief, the new or con- 
tract cost of the plant exclusive of land; that is, the estimated 
amount that the owner would have to pay to one or more con- 
tractors to secure the buildings and machinery in place. The 
acceptance of that work, as well as the design and laying out 
of it, involves professional assistance, — or ought to, at least, — 
and ought to be conducted under the advice of competent pro- 
fessional assistants. 

Then, before letting the work out by contract, it is necessary 
to determine the size of the works. To do that, some investi- 
gation is necessary, and some expense is necessary to secure a 
proper report as to the proper size and capacity for the plant. 
That can best be secured by the consideration, possibly of an 
engineer or of some one employed by him, of the population of 
the community in question, of the character of its streets, of the 
probable number of consumers ; and it is conceivable that some 
expense would be entailed for canvassing, to ascertain the prob- 
able consumption, — the probable number of consumers. So 
we think the expense of preliminary canvassing should be in- 
cluded, — not, of course, for the purpose of estimating what the 
value of the list of consumers is when it is obtained, as bearing 
upon the business of the company, but simply for the purpose 
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of laying out the plant properly, at the outset, with reference 
to capacity. 

Then there would be some book-keeping, You can't build a 
plant costing one hundred or two hundred thousand dollars 
without, some expense for book-keeping ; and that, like interest 
during construction and the engineering expense, is an item of 
expense which the owner of the plant would necessarily have to 
incur, and yet it is not land, materials, or labor. It would seem 
to us proper to include that item as part of value as a going 
concern, being something that would have to be included in the 
cost of the work. 

There would also be some expense for conveyancing, legal 
opinions about title, and so forth ; and then, finally, some allow- 
ance must be made, according to all human experience, Mr. 
Chairman, in getting at the value of a plant that is in actual 
operation, for the contingencies that have been met, and are not 
any longer to be foreseen or overcome. A great many possibili- 
ties may arise in the construction of a manufacturing plant 
which it is impossible to represent in advance in dollars and 
cents, and which it is impossible, therefore, to estimate accu- 
rately. Accidents may occur, it may turn out that your 
machinery isn't exactly adapted to the work you expect it to do, 
iind yet there may be no fault on the part of the contractor. 
A mistake may have been made, and that mistake must be 
rectified before the plant can be brought into the condition of a 
satisfactorily going concern. All these contingencies and pos- 
sibilities involve expense, or they involve the possibility of ex- 
pense, and therefore everybody concedes that something should 
be allowed for contingencies. And that item, we think, cannot 
be charged to land or to labor or to materials, but should be 
properly included with the other elements that go to make up 
the value of a plant as a going concern. 

Now, when you have spent all these sums, when you have got 
your land, buildings, and machinery and material, and when you 
have set up your machinery in your buildings, and paid your 
engineer and your draughtsman and your superintendents, and 
when you have paid your lawyer's bills for conveyancing, and 

Vol. XVII. 
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when you have paid your book-keeper for keeping the accounts 
with the contractors, and so forth, — when you have paid out for 
all the items of that character which can be reasonably foreseen, 
and when you have allowed something in addition to cover such 
contingencies as cannot be foreseen, but which everybody 
knows may arise, and which, if they do arise, will ihvolvc 
expense, then you have brought the plant, we say, into the 
condition of a going concern, because you have covered all 
those possible sources of expense which may be necessary 
before the plant can be demonstrated to have been in successful 
operation. The difference in value between a connected going 
plant — having reference to the plant itself and not to the busi- 
ness or earnings of it — and the aggregation of unconnected 
materials, labor, land, and so forth, is that, in the first case, 
these expenses have been met, these contingencies have either 
not occurred at all or, if they have occurred, have been met 
and overcome, and the result is that you have a plant on which 
there is no more money to be spent in order to make it a plant 
capable of successful mechanical operation. The value of the 
plant as a going concern is the difference between land, build- 
ings, material, and labor in that condition and the same aggre- 
gation of land, buildings, and labor in an unconnected condition 
before they have been put together and tested by experience, 
before it has been found that they work satisfactorily, or, if it is 
found that they do not work satisfactorily, before the errors 
have been corrected. 

That is our idea of " value as a going concern," and it 
coincides, we think, with the definitions as found in the cases I 
have cited. And that is all. The moment you go beyond that^ 
and attempt to work any additional value into the plant by 
reason of its being a going concern, it will inevitably appear,. 
Mr. Chairman, upon analysis, that you are taking into account 
the earnings of the Company or the amount of business that it 
is doing in dollars and cents ; and that, as I have already- 
argued, the Commissioners have no right to do. They may 
allow something for the value of the plant as a going concern in 
excess of the estimated contract cost to procure the land. 
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materials, and labor ; but we submit that they cannot take into 
account any other considerations than those which I have 
enumerated without incorporating into their valuation elements 
which it is not proper to incorporate, such as the value of the 
Company's earnings, its < franchises, the business skill with 
which its affairs are managed, and so on. 

Our theory of the way to^value a manufacturing plant is this : 
You estimate in the best way you can the value of the ma- 
terials and labor in the plant. You take the cost to reproduce, 
if you think that is a valuable test; you do not rely on it 
exclusively, but you take it into account if you think it will be 
of any use. You take into account the cost to procure a plant 
of equal capacity, efficiency, and economy. You take into ac- 
count the cost of land suitable for the purpose; that is, you 
take the value of the land in question for the purposes of its 
use. You make a fair depreciation for wear and tear, and for 
any other considerations that you deem to be proper upon the 
evidence. If the plant is in any of its parts less valuable than 
it ought to be, less mechanically valuable, you must make an 
allowance for that consideration as well as for the wear and 
tear. 

Now when you have the contract cost of the plant and the 
value of the land for the purposes of its use, and when you have 
the depreciation for use, age, and other proper considerations, 
you get a result, obtained by addition and subtraction, which 
represents the value of the plant before it is an assembled going 
plant. To the value thus found add a reasonable allowance or 
percentage — it is perfectly competent, it seems to me, to figure 
it upon a percentage basis — to cover all these general installa- 
tion and contingent expenditures which you cannot include in 
the contract cost. Then you have the extra value of the plant 
as a going concern. 

Now you cannot add anything further. I challenge the in- 
genuity of counsel to suggest any further addition that can be 
made beyond the items I have suggested, unless you incorporate 
to some extent the value of the Company's franchises, good will, 
or the business skill of its management ; and that, we contend. 
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you have no right to do. Any further addition, however dis- 
guised, is an attempt to incorporate a franchise value, and, if 
stated to be such by the Commissioners, will be rejected by the 
Court. Therefore it becomes more important, perhaps, in this 
branch of the case than any other for the Commissioners to 
state with the utmost fidelity and accuracy the exact elements 
which they take into account before they reach the value of the 
plant as a going concern, and the exact elements they take into 
account in making that additional allowance. 

There is a practical difficulty here suggested by the witnesses 
on the other side, but none that need trouble the Commis- 
sioners, in distinguishing between the enhanced value of a plant 
due to its being an assembled, going manufacturing unit and 
the enhanced value that it might have if you took into account 
the earnings of its owner. The difficulty is to distinguish be- 
tween the enhanced value of the plant as such, which may be 
taken into account and is properly termed the additional or 
special value of the plant as a going concern, and the enhanced 
value of the plant due to its owner's business and earnings, 
which may not be taken into account. I do not think the Com- 
missioners will find it a matter of difficulty to draw the line, if 
they follow the suggestion, of specifying with care the items 
which they take into account before they add anything for value 
as a going concern, and also those which they include in this 
additional value. 

I have already referred to the use of the expression " value as 
a going concern " by the witnesses for the Company, particu- 
larly Randolph, Prichard, Robb, and Anderson. And I have 
referred to the discussion of the expression in the three cases in 
which judicial attention has been directed to the matter, — the 
Kansas City and the Newbiiryport and the Gloucester cases. I 
have called attention to the fact that it is difficult to extract 
much light from those three cases upon this question of defini- 
tion, owing to the inability in either case to know exactly what 
elements the commissioners took into account before they 
added anything for value as a going concern. There is one 
other case, however, which may not have come to the attention 
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of the Commissioners, in which ** value as a going concern " has 
been considered, and I think this case is the most fruitful of 
them all. It is 

In re Mayor of New York, etc., 57 N. Y. Supp. 657, 

a very recent case, involving, as it happens, the valuation of a 
gas plant. That was a case where property was taken by emi- 
nent domain for park purposes in the suburbs of New York, 
and the taking involved a destruction of a portion of the gas 
works of the New York Consolidated Gas Company. The por- 
tion of the plant taken was a disused plant. The company 
had been manufacturing coal gas until the introduction of water 
gas ; at the time of this taking it was not making coal gas ; and 
it was only the coal gas plant that was taken. Now how was 
that plant to be valued.' No suggestion was made in the case 
that earnings should be taken into account ; neither side claimed 
that. There is not a scintilla of evidence in the case that the 
Court was asked to take into account the earnings of the com- 
pany. 

Mr. BROOKS. Mr. Matthews, will you be kind enough to 
give me that reference .? 

Mr. MATTHEWS. In re Mayor of New York, 57 N. Y. 
Supp. 657. But the question came up whether the plant which 
was disused should be valued as a going gas plant, *' as a going 
concern," to quote the exact words of the Court, or as so much 
dead material worth simply its dismantlement or removal value. 
Now the Court laid down this rule : that, if that plant had been 
definitely and forever abandoned, it was worth nothing but its 
removal value ; but the Court could not find that upon the evi- 
dence. On the contrary, it appeared that the company, like 
other gas companies, was uncertain how long the era of water 
gas would continue and that this coal gas plant was kept as a 
reserve plant against emergencies or as against the date — 
which, by the way, seems to have arrived in New England 
already — when water gas cannot be economically manufactured 
in competition with coal gas. The plant had been kept in 
repair. It was ready to start up. Although it was not in 
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operation then and was not earning a dollar, it had been in suc- 
cessful operation for years ; and, therefore, all these expenses of 
installation, superintendence, etc., which I have referred to, 
had been paid. Why should not, therefore, that plant, although 
it was not " going " at all, although it was not earning a dollar — 
why should not that plant be valued as a going concern within 
the definition of the expression as I have attempted to lay it 
down ? And it was, the Court saying, — 

" A careful reading of the testimony satisfies us that the 
evidence was suflScient to justify the commissioners that 
this was a going plant y 

I commend that decision to the attention of the Commis- 
sion as containing a rather unusual state of circumstances, and 
yet one which throws more light upon the true meaning to be 
attached to this expression, " value as a going concern," than 
either the Newburyport^ the Gloucester^ or the Kansas City 
water cases. 

So much for "value as a going concern.*' In passing from 
that point, however, I wish to call attention to the amount that 
has been allowed by the commissioners in the cases which have 
involved the point and to the evidence in this case as to the 
amount which should be allowed. 

In the Kansas City case the Circuit Court of Appeals allowed 
TO per cent, in round numbers ; in the Newbtiryport water 
case 17 per cent, was allowed; and in the Gloucester case, 14 
per cent. 

The evidence in this case, if the Commissioners please, is 
considerable in volume, although it is scattered and hard to pick 
out. It will be found collated on pages 350 and 351 of the 
brief. 

Four of the witnesses for the Company and two of the wit- 
nesses for the City stated that, in their opinion, value as a going 
concern was synonymous with what they understand to be the 
proper general installation charges or allowances, and those 
vary for the different witnesses in the case from 8 per cent., 
which is the figure adopted by Mr. Sherman, the lowest, to 1 5 
per cent., the amount adopted by Mr. Fowler, which is the 
highest. 
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The witnesses for the City adopt the following percentages : 
Warner, 12 per cent.; Blood, I2J^ ; Bell, 10; Main, \2}i to 
13, being different for different parts of the plant ; Manning, 10 
per cent. The witnesses for the Company suggest the follow 
ing allowances or percentages: Prichard, 10; Robb, 13; 
Nettleton, 10; Sherman and Fowler, already stated, 8 and 15 ; 
H. A. Foster, 13; Whitham, 10; Newcomb, ii% \ Allen, 
I2ji ; Anderson, 13 ; Green, 10. Stedman does not give any 
exact percentage ; but he, like Prichard, Robb, and Anderson, 
offset value as a going concern against depreciation for use and 
age, and with substantially the same result. One of the wit- 
nesses in the case, and the (Jnly one, Mr. Davis, gives a lump 
sura estimate for value as a going concern on the gas plant, 
namely, twenty thousand and some odd dollars, which happens 
to be just about 10 per cent, of his valuation, liji per. cent., I 
think. 

Now that is the evidence in this case, and upon which we 
ask the Commissioners to find that the additional value of this 
plant, beyond the value of the land for the purposes of its use 
and the value of materials and labor in the buildings and ma- 
chinery for the purposes of their use, is 12 per cent. And in 
reaching this estimate we are willing to concede that the per- 
centage be struck upon the land as well as on the buildings and 
machinery. We make that suggestion for two reasons : in the 
first place, because this allowance, being a lump sum or percent- 
age allowance for all the contingencies and general charges of 
installation which cannot be represented in contract prices, it 
seems to us only fair to strike the percentage upon the land as 
well as upon the buildings and machinery, although I believe, as 
a matter of fact, none of the witnesses in this case did this, 
whether acting for the Company or for the City. Our further 
reason is that we think there is no escape from the conclusion 
that this percentage should be struck upon the present or de- 
preciated value of the land, buildings, and machinery, and not 
upon their original or estimated contract cost. That is rather a 
matter of detail, which is worked out at some length in the brief, 
and which I will not refer to any further at this point. But, if 
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the Commissioners adopt our theory of valuation, starting with 
either reproductive cost, or the cost of a new plant and modern 
design, working down by depreciation for wear and tear and 
by reason of the inefficiency or expensiveness of operation to 
the present value of the land, buildings, and machinery for the 
purposes of their use, why, then, it is upon that sum which 
these installation charges and this allowance for contingencies 
is to be struck, and not upon what it might have cost to build 
this plant new without engineering assistance, and certainly 
not upon what it might cost to procure the land at a price based 
upon its value for other purposes rather than on its value for 
the gas and electric light busineiA. 

Therefore, if we take the liberal allowance of 12 per cent, 
upon the value of the land and the contract cost less deprecia- 
tion of the buildings and machinery, if we strike the percentage 
upon the present value of the land, materials, and labor, for the 
purposes of their use, you will reach a result not far divergent 
from what you would get for value as a going concern if you 
adopted the new or contract cost and call the percentage 10, 
which is the more common amount allowed or estimated by the 
witnesses in the case, and the exact sum which was allowed in 
the Kansas City water case. 

As I stated this morning, I have discussed this question of 
value as a going concern somewhat out of order. Logically it 
comes at the end of your deliberations. I don't think you could 
reach any satisfactory conclusion, figuring out the value of this 
plant, if you stopped in the middle of the process, as I have 
done, and attempted to ascertain what the additional value of 
the plant as a going concern was before you had taken into ac- 
count the reproductive cost of the plant and the cost of a new 
plant, and the depreciation which should be allowed for various 
causes ; but, as I explained this morning, I thought it judicious to 
consider this question of value as a going concern out of order^ 
for the sake of having the discussion immediately follow the dis- 
cussion of the admissibility of earnings, because the effort and 
perhaps the sole effort of the Company on this part of the case 
will be to induce you to include the earnings of the Company, its 
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business, its franchises, and its good will, in estimating the value 
of the plant as a going concern. And, if the City is correct in 
its interpretation of the statute and in its understanding of the 
law, such an effort to work by indirection the earnings or busi- 
ness or franchises of the Company into the award as in fixing 
the value as a going concern is just as incompetent and irrele- 
vant and improper as to do it openly and boldly as a distinct ele- 
ment in the value of the plant itself. 

Now, plunging into the middle of the case, and coming down 
to what is the main difference between the parties, I touch 
again upon the question of reproductive cost ; and I will con- 
sider that in connection with the equally important question of 
the admissibility of evidence concerning the cost to procure and 
operate a plant of modern design and of equal capacity and 
efficiency and economy of operation with the plant under valua- 
tion. 

What is meant by cost of reproduction? Here, Mr. Chair- 
man, as throughout this case, beginning even with the statutory 
expression of market value, much depends on definition. We 
cannot define the statutory words as we please. We must take 
them as we find them, and ascertain their legal meaning as best we 
can ; but, in arguing this case or in forming an opinion or award, 
it is, after all, a question of definition in what sense we use the 
expression ** reproductive cost." I have not only heard it used, 
but I find, on looking back through the testimony in the case, 
have used it myself at different stages of the case with different 
and inconsistent meanings. It means, of course, anyway, the 
cost of reproducing the plant under valuation, item by item, the 
cost of procuring another plant identical in all its parts with 
the plant in question ; the cost, in other words, to procure a 
new plant which, however, shall be similar or identical in all its 
parts with the plant under valuation. So much is settled ; any 
definition of the expression would start off with that proposi- 
tion. But do we mean by '* reproductive cost '* or the " cost of 
reproduction" the new cost, or the cost of such a plant in 
similar condition, — that is, the new cost less depreciation for 
wear and tear, or use and age, as it is commonly called ? 
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Now you can mean one thing or another, according as you 
define the expression ; and I note that the expression has been 
used by witnesses in this case in both senses. For the purposes 
of this argument and for the objects of our brief, I will state 
that the meaning we attach to the expression "reproductive 
cost " is the cost of procuring a new and similar plant in 
similar condition, that is, the new cost less depreciation for 
wear and tear. And we use the word "contract cost" 
throughout our brief, and I shall endeavor to use it consistently 
throughout the oral argument, to indicate the new cost of the 
plant. The sum that the owner would probably have to pay to 
a contractor or contractors to procure the buildings and machin- 
ery new as of the day of. valuation is what we call the "contract 
cost " or the " new cost." Deduct from that sum the depreciation 
for use and age, and you get the estimated cost to procure a simi- 
lar plant in similar physical condition ; and that we define as 
the "cost of reproduction " or "reproductive cost/' 

Now, before passing on from this question, I should like to call 
attention to the fact that the commissioners in the Gloucester 
water case used the expression " cost of duplication, " — which 
I should suppose, offhand, would be the same as cost of repro- 
duction, — in an entirely different sense. I don't mean to say 
that it is not a perfectly proper sense, but it is important that I 
should point out that the meaning was different. If you will 
read the opinion in the Gloucester water case and the report of 
the commissioners, you will see that the commissioners took 
into account what they call the cost of duplication less depre- 
ciation, and that the Court, by Mr. Justice Loring, stated that 
the commissioners were correct in taking that into account. But 
what did the commissioners mean by it ? They did not mean cost 
of reproduction as I have defined it. They meant the cost of a 
new plant of equal capacity and modern design, as far as there 
is any question of design about a water works. I will prove 
that by reading from the report : — 

" We have ascertained the cost of duplication, less deprecia- 
tion, of the different features of the physical plant," and so 
forth, and so forth. And then, in greater detail, they say that 
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they considered "the original cost, also the cost of creating and 
maintaining a supply of water like in amount and quality for use 
at the distributing plants through all other practicable sources y 

It is evident that the commissioners in the Gloucester case, 
and following them the Court, used the expression "cost of 
duplication " as embracing not only the^cost to create the com- 
pany's plant in use, but also the cost to create a new plant 
different in detail, but of equal alleged mechanical or hydraulic 
value. I don't know whether it is proper to use the word 
*' mechanical " with reference to a water supply system ; physi- 
cal, perhaps, would be a better word. 

So, after all, it is a mere question of definition ; and all I want 
the Commissioners to do is to understand that we use the ex- 
pression "reproductive cost" or "cost of reproduction " in the 
sense in which I have defined it. 

Now what is the law on this subject? I have already had 
occasion to advert to it on Friday, and the Commissioners will 
find the subject more fully treated in Part I. of the brief, on 
pages 1 36 and following. It was in the earlier and preliminary 
discussion which arose when I was considering the express in- 
junctions of the statute with reference to the mode of valua- 
tion. The law, Mr. Chairman, as we understand it, is that in- 
every valuation case involving the principle of indemnity — 
that is, where the plaintiff is entitled to recover the full value of 
the property, irrespective of its market value and of its value 
for any particular use — then the test of reproductive cost is a 
proper basis, and may be the sole test of value. This rule of 
law finds its special application in insurance cases, where the 
plaintiff in the case of a total loss is not limited to the market 
value of the buildings destroyed, but is entitled to such a sum as 
will enable him to recreate the thing itself, to put him back in 
the same position that he was in. That was first held by the 
English courts, in the case of Vance v. Foster, which is the lead- 
ing case upon the subject, and has never been overruled. It 
was followed in Massachusetts in case of Btinley v. National 
Ins, Co., II Met. 195, Washington Mills v. Ins. Co., 135 Mass. 
503, and finally, in what I suppose is the leading case in this 



Digitized by 



Google 



140 MONDAY, DEC. 23, 1901. 

country on the subject, Wall\, Platte 169 Mass. 398. Wail v. 
Plait, it should be observed, is not an insurance case ; it was a 
case of negligence, — loss by fire through the negligence of a 
railroad cprporation. But the Court treated it as an insurance 
case, and laid down the rule that reproductive cost, irrespective 
of market value, is the test in an ordinary insurance case, and 
applied that rule to an action of tort against a railroad company 
for negligence for setting fire to property. 

Wall V. Plait is not the only one in which this doctrine has 
been applied to actions of tort, and you will find in Southern 
Oil Works V. Sherrodi 14 Lea, 651, the same rule of damages 
applied to a similar case. See also a well-considered recent 
case in New Hampshire, Seavey v. Dennett, 69 N. H. 479. 

So we have here two classes of cases, insurance and loss by 
fire through negligence; and, generally, wherever the entire 
property is lost and the plaintiff is not limited to market value^ 
then the cost of reproducing the thing may be the test of value 
and the measure of recovery. So, if property is lost in its 
entirety through breach of contract, market value may be the 
full measure of recovery ; but, if it is not, then the reproductive 
cost may be. 

So in trover, so in a certain class of building cases, and so 
throughout the law of eminent domain, wherever the measure 
of recovery is more than market value. 

You will note, Mr. Chairman, that in this enumeration of 
authorities, which you will find in the brief, every case is a case 
of indemnity, a case in which the plaintiff is entitled to the 
damage to him, irrespective of the question of what he could 
sell the property for to others ; and the law, as we understand 
it to be in all such cases, whether cases of eminent domain, 
insurance, negligence, breach of contract, or trover, is that repro- 
ductive cost may be the sole measure of recovery. 

Now, taking up the cases in which market value is con- 
cerned, and where the Court has to find not the value to the 
owner, but the fair cash selling value of the property, there, Mr. 
Chairman, the law is equally well settled that reproductive cost, 
while a test of value within the discretion of the Court, is never 
the sole and exclusive test of value. 
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Take an insurance case, for instance, where the policy limits 
the plaintiff to the fair cash value of the property, — an unusual 
form of policy, but one which we sometimes find in force. The 
law is well settled that in such cases he cannot get reproductive 
cost as he can under the ordinary insurance policy, but is 
limited to the market value of the thing destroyed. I have 
already cited one case upon that point, and I will now cite 
another, the case of Clement v. British American Assurance Co., 
141 Mass. 298. 

We have a long series of cases on pages 137 and 138 hold- 
ing that, no matter what the nature of the proceeding be, where- 
ever the object of inquiry is the market value of the property, 
reproductive cost is not the sole test of value, and a verdict or 
award based exclusively upon reproductive cost should be set 
aside. So much for the law on this point. There is a little 
more in the brief, but I won't go into it any further here. 

Assuming, then, that the law permits the Commissioners in 
this case to take reproductive cost into account, and prevents 
them from setting up reproductive cost as the sole test of value, 
the practical question for you to consider is to what extent 
you can rely on the test of reproductive cost in a case like this. 
I think, as I said the other day, that, while in every case repro- 
ductive cost may within certain limits be admissible in law, 
its practical value varies with the circumstances of each case, 
with the age of the property, with its relative moderhness, and 
particularly with respect to the nature of the property*. 

If, for instance, we have to value such a plant as that in- 
volved in the Newburyport works, which was built in 1881, and 
valued under an act passed in 1894, which was a small and 
relatively simple water supply system, not over twelve or thir- 
teen years old, involving no peculiar difficulties, no complicated 
machinery beyond the ordinary pumps, and presenting none of 
the peculiar difficulties that might be injected into a water sup- 
ply case, then I should say that reproductive cost less deprecia- 
tion would be of great assistance to the Commissioners, and that 
it would probably be the only test of value invoked by either 
side. And that was what happened in the Newburyport water 
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case : both sides put in evidence of the cost to reproduce the 
plant new. One side attempted to show that much should be al- 
lowed for depreciation from that cost for various causes, and the 
other side attempted to show that little, if anything, should be 
allowed for depreciation. The case was tried and determined 
upon reproductive cost as the only available test in that case, or, 
at least, as the most available. In looking back upon that thing, 
it is pretty difficult to see what other test could have been re- 
sorted to in a case like that. 

There is one difficulty, of course, in applying the test of repro- 
ductive cost to a water supply system, unless it is a very recent 
one, and that is the impossibility of determining what the water 
rights would cost many years after they had been condemned. 
So when, as in a recent case of some magnitude in this State, 
the water supply system was over half a century in age, and 
when it was intellectually impossible to give any estimate of the 
cost to recondemn at the present time water rights which had 
been condemned a half a century ago, — in that case neither 
side paid the slightest attention to reproductive cost ; both ig- 
nored it as wholly inapplicable. 

So in the case I suggested the other day. If you were to 
try to value the Croton Water System, and you came upon a 
lot of dams which happened to be submerged, reproductive 
cost would not give you any • light whatever upon the present 
value of the system as a whole ; and so on throughout that class 
of cases. We can suggest any quantity of variations from the 
ordinary and simple water supply case, as presented by the 
Newburyport case, in which reproductive cost would cease to 
be as conclusive or as valuable a test as it was in that case, and 
we can conceive of water supply cases where it would be of no 
practical aid whatever. 

Now let us consider some other classes of property. Let 
us take ordinary city property, the commonest case, land oc- 
cupied by old buildings. How many times does it happen that 
the value of the land as land plus the reproductive cost of the 
buildings is any guide to the present value of the whole.? 
There are thousands of estates in the city of Boston, with some 
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of which I happen to be too intimately connected, which the 
owners would be glad to unload on some unsuspecting pur- 
chaser at 50 per cent, of reproductive cost. They would like 
nothing better than to take the value of the land as land, add 
the cost of the buildings as they stand, allow almost any per- 
centage for depreciation, and they would then get twice what 
the property as a whole is worth. Hotel property, theatre 
property, — I could waste the entire afternoon in multiplying 
instances. They are common illustrations of the fact that 
reproductive cost is the last test to rely on in the valuation of 
ordinary city property. 

Now, coming to a manufacturing plant, with which we have 
to deal in this particular case, and with which the Court had to 
deal in the Tremont & Suffolk Mills case and the Troy Cotton 
case, we have a case where, as I said the other day, pretty 
nearly everything depends upon the age of the plant. If you 
were asked to value a cotton mill in Holyoke, Lawrence, or 
Lowell, a plant built this year, of modern pattern, you would 
want to know what the plant cost, and you might stop right 
there. But if you are valuing a cotton mill that was built 
twenty-five years ago you would never want to know what it 
cost originally, or what it would cost to duplicate item by item 
to-day, because you would know that neither of those factors 
bear the slightest relation to present value. What you would 
want to know in such a case as that would be what a cotton 
mill of like capacity could be built for to-day, and that would 
be every dollar you would pay for the plant in question, and 
every dollar that any man out of an insane asylum would pay. 

Wherever a manufacturing plant is ancient, or wherever its 
type is obsolete or antiquated, wherever the contention is made 
that the interrelation of its parts is not such as to lead to 
economy of operation, wherever the contention is made that it 
is expensive to operate for these or other reasons, — wherever, in 
short, we do not have a practically new and modern plant, con- 
cerning the capacity, efficiency, and economy of which there is 
no dispute, then the test of reproductive cost becomes less and 
less valuable as an assistance in the valuation of the plant, ac- 
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cording as the divergence from present standards is the greater 
and you soon reach a period of time, or of divergent processes 
or types, so great as to render reproductive cost of not the 
slightest consequence, and a factor which tends to mislead rather 
than to throw light upon the present value of the property. 

It is not necessary for me at this stage of the argument to 
call the attention of the Commissioners to the fact that all the 
evidence for the Company tending to show any structural value 
whatever for this property is based upon the simple, exclu- 
sive, and consistent theory of reproductive cost. They take the 
land at its highest value for any purpose, add every cent it 
would cost to recreate the existing plant item by item, make a 
sniall depreciation due to use and age alone. There they stop, 
and by the simple process of addition and subtraction they get 
what they call the structural value of the plant. They get a 
result which I say bears no relation whatever to the structural 
value of the plant on the day of valuation. They get a result 
which I contend is of no human use to this Commission to 
determine the questions presented to them, because they ignore 
every other consideration that a purchaser would take into ac- 
count. They ignore every practical, sensible consideration that , 
enters into the determination of market value. They ignore 
the efficiency of the plant, its economy of operation, the inter- 
relation of its parts, the relation between capacity and output 
on the one hand and consumption on the other. They ignore 
every consideration that a man buying a gas and electric light 
plant in the city of Holyoke would want to be informed of 
before he bought. And they have pinned their case, so far as 
it rests on structural value — and that is all there is in this case, 
anyway — upon this single, consistent, but utterly untenable 
theory, that you can take the land at its highest value for any 
purpose, add to it the cost to renew the buildings item by item, 
make some allowance for depreciation due to age, and call that 
the fair market x'alue for the purposes of its use of that gas and 
electric light plant, in January, 1 898. 

I ask you, gentlemen, to put yourselves in the position of a 
purchaser, — not a purchaser trying to drive an unconscionable 
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bargain, but in the position of that gentleman who parades 
through the law books as the '< willing purchaser" with a fre- 
quency only equalled by that of the ''reasonable man." Put 
yourself in the position of the willing purchaser. Consider that 
you want a gas plant and electric light plant, to go into the busi- 
ness of gas and electric lighting in the city of Holyoke. Consider 
that you have a franchise from the legislature, that you do not 
need to buy a franchise of the Holyoke Water Power Company, 
and cannot buy it if you would, because you haven't any lawful 
right to do so, but that you have got another franchise with 
which you are satisfied to go to work. I do not ask you to put 
yourself solely in the position of the City of Holyoke. Put your- 
self in the position of any purchaser, from a business standpoint, 
having the necessity to acquire that gas and electric light plant 
in Holyoke. You would go down to Holyoke, and what would 
you do? You would look the plant over, of course. You 
would find out that the gas plant was begim in 1849, ^^^ ^^^^ 
it consists of a conglomeration of buildings, many of which date 
hack to that period — three or four of them, at least. You 
would find no modem machinery in it except the water gas plant, 
which was installed in 1896. You would probably take the 
water gas plant, having been made by a reputable concern and 
apparently in good physical condition, at its cost value less de- 
preciation for wear and tear alone during two years, but that is 
as far as you would go into reproductive cost in valuing that 
gas works. What difference would it make to you how much 
it would cost to reproduce those old buildings, with their 1 7- 
foot foundations built in 1849 - ^^ ^^^ old gas mains, the one- 
inch, I }i inch, and 2-inch gas mains laid in 1850? The build- 
ings wouldn't be built to-day ; the pipes wouldn't be laid to-day. 

No, you would ignore the whole business. You might look 
at it if the Company chose to figure it out for you, but you 
would never employ an engineer to figure it out for yourself. 
You would never pay a man to make out a schedule of the re- 
productive cost of that gas works. 

What you would do would be to ask a gas engineer what a 
works ought to cost in Holyoke, what ought to be the cost to 

Vd. XVII. 
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establish a gas plant with a capacity for a town of 40,000 to 
50,000 people and a consumption of sixty to eighty millions a 
year, allowing a reasonable excess capacity for the demands 
of the next ten or fifteen years. That is the question you 
would want to know, and you would start with that. Having 
got that, you would not stop there, of course, because this plant 
is an old plant, and it is not worth anything like what the cost 
of a new plant would be, any more than it is worth the cost to 
reproduce the existing plant to-day item by item ; but you 
would start with the cost of a new plant, and then make various 
deductions by reason of these other considerations. 

Now the exact processes you would adopt, the exact way you 
would treat the cost of a new plant, or an estimate of repro- 
ductive cost, if you got one, I shall refer to later. All I care 
at the present time to point out is that you would never stop 
with reproductive cost. You probably would aot get it at all. 
You would not ask for it. You would go at once to the inquiry 
as to what a gas plant woiJd cost in Holyoke. 

For the electric light plant you would adopt the same process, 
for still greater and more controlling reasons. The plant is not 
so old ; but there has been a far greater advancement in the art 
of electric lighting since 1884, to which date this type of plant 
relates, than there has been in the manufacture of gas since 
1849. There has been practically but one great advance in 
the gas industry in the last half-century, and that is the in- 
troduction of water gas ; but, as we all know, the art of elec- 
tric lighting changes from year to year, and the machinery 
in use one year is wholly different from that in use ten years 
before. 

Now we have in this case a plant that was built in 1890, so 
far as the buildings go, and the machinery in which dates back 
to 1884. It is a plant of the type of seventeen years ago, when 
the art of electric lighting was in its infancy in New England — 
or anywhere else, for that matter ; and you would not care, any 
more than you would in the case of the gas plant, to know what 
that plant cost originally or what it would cost to duplicate or to 
reproduce. You would in that case, as in the other, go point 
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blank at the outset to a determination of what you ought to pay 
for a modem electric light station and distribution system of 
equal capacity and with equal or greater economy of operation 
as compared with the present plant; and, when you had got 
that, you would compare it with the present plant and make 
various deductions from it in order to get at the value of the 
latter. 

Suppose, on the other hand, you started on the other line ; 
suppose that you had an estimate of reproductive cost, an esti- 
mate of the contract cost of this plant new, the plant as it 
stands reproduced item by item, — what would you do with that 
after you got it ? It does not represent the value of the plant 
to-day in law or in common sense. You would first have to 
depreciate that plant from the contract cost for the wear and 
tear that you could see or estimate, based upon its age and the 
proportion which its elapsed life bears to its probable life as a 
whole. But you would not stop there. You would ascertain, if 
you could, the efficiency of the several parts of the plant. You 
would have to ^o it. You would not buy anything at cost, or 
at reproductive cost, unless you knew what it cost to turn out 
the product. You would not pay $100,000 for a plant if it 
turned out to be worth only $50,000 measured by the cost of 
operation. So that what you would do immediately, after you 
had got your estimate of reproductive cost, would be to inspect 
that plant, part by part, with the assistance of electrical en- 
gineers, for the purpose of determining the mechanical utility of 
the several parts of the plant. There is not any question that 
you would do that ; it will not be disputed that depreciation by 
reason of mechanical inutility, by reason of expensiveness of 
operation, must be taken into account in determining the value 
of property, whether you start from reproducive cost or original 
cost or any other first figure. Well, I want to suggest this 
thought, Mr. Chairman : how are you going to get anywhere 
after you have got your statement or opinion that the plant in 
some part is inefficient or uneconomical or of poor type — how 
are you going to get on with your valuation imless you contrast 
the part in question with the cost to procure machinery of 
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modem, more suitable, and more economical and efficient type? 
The point that I am making now is this : that, to the extent 
that you go beyond depreciation for use and age, you must m 
your mind, at least, erect a standard of comparison in the shape 
of a modem plant in whole or in part ; otherwise you can make 
no use of any opinion or evidence to the effect that the plant in 
question or some part of it is uneconomical to operate, in- 
efficient, or otherwise of bad design. So that you are driven to 
this alternative : you must either base your award exclusively on 
reproductive cost less depreciation from wear and tear alone, or, 
if you go one step further, as of course you must, and consider 
depreciation from all points, then you cannot get at the amount 
of that depreciation without contrasting the plant in whole or in 
its parts with the cost to procure a new plant or parts of a new 
plant of equal mechanical utility. 

I think that I have said enough concerning the logical rele- 
vancy of the cost of the new plant in whole or in part. It re- 
quires, it seems to me, no amplification of the argument, and I 
shall be much surprised if there is any attempt to meet the 
argument that the cost of a new plant in whole or in part is 
logically valuable in the determination of the present value of a 
manufacturing property. 

It will be said, however, that it is inadmissible in law. Upon 
this point the first thought that I desire you to bear in mind is 
that all evidence which is logically useful is legally admissible 
also, unless it is excluded by some of the well-known common 
law rules of evidence. Therefore the burden of proof is upon 
the other side to satisfy you that there is some precise, definite^ 
and ironclad rule of law which prohibits you from taking into 
account the cost of a new and modern plant in whole or in part 
in determining the present value of the Company's plant. And 
we maintain with great confidence that there is no such rule ; 
that no authority can be cited in support of it. 

As stated by the Court in 

Winnipiseogee Co, v. Guilford^ 64 N. H. 337, 348, 
a recent New Hampshire case involving the valuation of water 
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power, all facts and circumstances are admissible for the valua- 
tion of property '* which might justly affect the judgment of a 
person desiring to purchase, in determining what price he would 
oflfer." 

That we conceive to be the fundamental rule of law, although 
of course we must admit, as I have already done, that there is 
some limit to be placed upon evidence by the common law rules 
of exclusion. But we contend that, unless this evidence falls 
within some well-recognized, definite, and precise rule of exclu- 
sion, it is to be admitted. 

Here again, as at other portions of this argument, I invite the 
Commissioners to consider this question of the law of evidence 
in the light of history and to note particularly in the decisions of 
our own Court — I don't know that it is necessary to go outside 
them — the growth of opinion upon this question , — how from 
the narrowest rules the present law of evidence in valuation 
cases has come almost to be without limits, — and you will not be 
able to escape the conclusion that there is at present no rule of 
exclusion which prohibits the consideration of this class of evi- 
dence. 

It may not be generally known, but the fact is that until the 
year 1847 no evidence whatever was admitted in a Massachu- 
setts Court of law of value except the old common law rule of a 
price obtained in market overt. 

The CHAIRMAN. Of what > 

Mr. MATTHEWS. Market overt— market price. That 
does not mean the price of similar property at actual sales, but 
it means in its literal sense the market price of property. It 
was not until 1847 ^^^^ the Supreme Court of this State broke 
that rule down and allowed expert or opinion evidence of value. 
That was first held in the case of 

Vandyfte v. Burpee, 13 Metcalf, 288, 

the Court then stating, however, that they reached the conclu- 
sion that expert or opinion evidence of value should be admitted 
with great reluctance. And you may not know — at least, I 
did not until I looked it up — that it was not imtil the same 
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year, 1847, that a lawyer in Massachusetts could introduce evi- 
dence of actual sales of similar property. That Hfzs first held, 
with great hesitation also, by our Court in the case of 

Wytnan v. Lexington, etc, R,R. Co,,, 13 Met. 316. 

Having admitted opinion evidence of value, the courts at- 
tempted to restrict that line of testimony to value for all pur- 
poses, and even as late as the case of 

Moultonv, Newbutyport Water Co,^ 137 Mass. 163, 

the attempt to show the value of property for some particular 
use was frowned upon. Of course there is no possible disputa- 
tion of the proposition that the final value of property is its 
value for all purposes. The question I am now discussing, 
however, is whether you can put in evidence of its value for 
some particular purpose. There is no principle of the law bet- 
ter settled. at the present time than that you can, notwithstand- 
ing what was said as late as the 1 37 Mass., 

Warren v. Spencer Water Co,, 143 Mass. 155 ; 
Lawellv, County Commissioners, 146 Mass. 403 ; 
Tremont & Suffolk Mills v. Lowell, 163 Mass. 283 ; 
Troy Cotton Mfg, Co, V. Fall River, 167 Mass. 517, 

and finally the last case on the subject, 

Cochrane v. Commonwealth, 175 Mass. 299. 

In all those cases evidence of the value of property for some 
particular use was allowed, although there was no limitation in 
the statute under which the Court was acting, as there is in this, 
to value for some particular purpose. 

In former days you could not introduce evidence of reproduc- 
tive cost. It was not until recent times that that was allowed. 
And I might mention many other innovations, beginning with 
the year 1847. These innovations have been brought in spite 
of the opinion of our Court that they are " always somewhat ob- 
jectionable in character and are to be excluded as far as possible." 
As late as Walker v. Boston, 8 Cush. 279, the Court, referring 
to opinion evidence, say that this is "somewhat of a departure 
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from the rule confining witnesses to the statement of facts." 
But concurrently with those opinions deploring the necessity for 
innovation upon the ancient common law rule of market overt 
prices, the Court, in Dwigkt v. County Commissioners^ 1 1 Cush. 
201, laid down this general rule, which to our mind is the only 
sound and permanent rule of law applicable to these cases : " In 
the very nature of things there can be no absolute standard by 
which the value of land or real estate can be measured." 

And so the rule which was first laid down, although doubt- 
less imderstood to be the law before that time, in the case of 
Wyman v. Lexington R.R., 1 3 Met, that evidence of the value 
of similar property was inadmissible, has been modified so as to 
permit the introduction of such evidence in appropriate cases. 
Of course the general rule is still that you cannot prove the 
value of one thing by showing the value of another, and that 
doctrine as a general rule has been enforced so recently as the 
case of 

Old Colony R,R. v. Robinson, 176 Mass. 389. 

But, as stated in the opinion in that case, th^re are ''cases 
which are to be treated as exceptions " to this rule. And ac- 
cordingly we find a long list of cases in which the value of 
similar property — I am not speaking of actual sales, but of 
value — is permitted to be shown notwithstanding the general 
disinclination of the courts to go beyond expert evidence as to 
the value of the thing which is in question. The first case in 
Massachusetts to permit the introduction of the value of similar 
property was that of 

Lowell V, County Commissioners, 146 Mass. 403. 

The same nile was laid down in the Tremont & Suffolk Mills 
case, where a cotton manufacturer was allowed to testify to the 
value of other land for manufacturing purposes, and his valua- 
tion was adopted by the commissioners and the Court. The 
same thing was done in the Troy Cotton Manufacturing Co. 
case. They got at the value of the land in that case for the 
purposes of its use, as you must in every case where the value 
of land and buildings is concerned, by considering what equally 
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Suitable land for the purpose can be had for. So, in determin- 
ing the value of water power, its value to others than the 
owner may be shown. That was held in the Farmington River 
Water Power case, 112 Mass. 206 ; and also the value of similar 
water power in other places, — so expressly held in 

Lowells, County Commissioners^ 146 Mass. 403. 

I would like to call attention to Dean v. Nostrand^ a decision 
of the New York Court of Appeals, which is not reported in 
full in the loist N. Y., where it appears, but is found in 4 N. E. 
Rep. 134. Here the cost and value of a brand of goods, similar 
to but not identical with the goods in question, was admitted on 
the ground that the latter were not in the market on the day 
of valuation, and therefore the value of the goods in question 
could not be found in the usual way. 

Then there is quite a list of authorities which you will find on 
page 152 of the brief, holding that the rule limiting evidence 
concerning similar property to actual sales was inapplicable to 
the particular circumstances of those cases, and in every one 
of them the value of or the probable cost to procure similar 
property was held admissible. Those cases are in Wisconsin, 
in Indiana, in Kansas, and in Maine. 

And so we say that, in like manner, the cost of a new plant 
of equal commercial capacity and of like character must be 
admissible ; for actual sales of similar property cannot be shown, 
— there have been none, — and there is no way to test the 
value of the plant in question for the purposes of its use or from 
the standpoint of efficiency and economy of operation but to 
consider the cost to build and operate a modern plant of equal 
capacity. 

Coming somewhat closer to the case at bar are the decisions 
with respect to the valuation of water power. There is the case 
I have already cited, the recent decision of the New Hampshire 
Supreme Court in tl^e 64th N. H. We have also two very well 
considered New Jersey cases, to one of which I invoke the 
particular attention of this Court — that of the 

Butler Hard Rubber Co. v. Newark, 61 N. J. L. 32, 
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cited on page 152 of our brief ; and many others that might be 
cited. None can be referred to holding a contrary view, because 
it is the well-known practice in water power cases to test the 
value of water power by the cost to produce an equivalent 
amount of power in a standard steam plant ; and that process of 
valuing water power involves, of course, an estimate of the cost 
to procure and operate the standard steam plant. That is such 
an elementary proposition that no one ever thought of contro- 
verting it until this case was tried, when new and hitherto un- 
heard of modes of valuing water power were adopted to meet 
the exigencies of the Holyoke Water Power Company. The 
law upon the subject is contained in those four cases, so far as 
I am aware that there is any. 

So in a case of water supply it has been held competent to 
show the cost of a new system of equal efficiency and hydraulic 
value with that which is the subject of valuation. 

Gloucester Water Supply Co. v. Gloucester^ 60 N. E. 
977. 

So in water diversion cases the cost of procuring an equal 
amount of water elsewhere is admissible. We find that decided 
in the New Hampshire water power case that I have just re- 
ferred to, and also in a well-considered case in the Illinois Court 
of Appeals, — 

R,R. &r Coal Co, V. Switzer, 117 111. 399. 

The Court say, in the New Hampshire case, that among the 
facts and circumstances which are competent evidence in the 
appraisal of water power is '* the cost of equal power derived 
from other sources (that is, its comparative economy). " 

So, in a tax valuation case, evidence of the cost to procure 
other property of equal value, is admissible under certain cir- 
cumstances. That has been held by the New York Court of 
Appeals in the case of 

People V. Kalbfleisch, 25 N. Y. Ap. D. 432, af- 
firmed 156 N. Y. 678. 
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There the question was the proper valuation for purposes of 
taxation to put upon an office building which had been built 
some years and was somewhat out of date. The auditor or the 
Court, I have forgotten which, — the lower court, I think, — 
found that the building had cost $825,000, but the very archi- 
tects and contractors who had built it testified that another 
building equally as valuable, commercially, could be built for 
$400,000. 

I ought to state in reference to that case that the report is 
not wholly clear as to just what this other building was. I 
think it is clear, however, from reading the opinion of the 
Court, that it was a different building. I wrote to the counsel 
in the case, and was informed by them, as stated in the foot- 
note in the brief, that that was the fact. 

I would like also to refer to a recent case tried in New 
Hampshire, of the Amoskeag Mills v. Manchester^ which was a 
tax valuation case, not in the reports, because it was not ap- 
pealed, I believe, in which, as I am informed by counsel, both 
sides put in evidence of the cost of a plant of modem design 
and equal capacity. There is a recent case in 83 Northwest 
Reporter, 805, which was an action to recover damages from 
fire. This case is expressly in point (brief, page 155), because 
a witness for the plaintiflF was permitted, against objection, to 
testify as to the cost of a building similar to the one burned ; 
and the plaintiff was permitted to ask a question as to the cost 
of a building of a different kind and shape from the one in 
question. Both those questions and answers were sustained, 
the Court saying that the plaintiff in the first place was not 
bound to confine his inquiries to the exact dimensions of the 
.building under consideration on direct examination of the 
witness. 

Finally, Mr. Chairman, I desire to call the attention of the 
Commissioners, with as much force as I can, to the rule of 
valuation adopted by the United States Supreme and Circuit 
Court in the determination of the actual value of the plant of 
public service companies to be used as a basis for rates pre- 
scribed by State legislatures or their subordinate and del^ate 
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officers. The basis of decision in those cases, as has been held 
repeatedly, is the present value of the plant ; and, to determine 
that, they take into account the cost to procure a modem plant 
of equal capacity and efficiency. One of the best cases upon 
' this point is Capital City Gas Light Co, v. Des Moines^ 72 Fed. 
Rep. 829, where the opinion is by Mr. Justice Wilson, of the 
Southern district of Iowa. He says, referring to the attempt to 
ascertain the cost of the present gas plant, or rather " of a gas 
plant which shall be equally efficient and capable of supplying 
gas to the defendant and its citizens," he could not escape the 
conclusion that suitable and proper real estate could be obtained^ 
and the plant erected, mains laid, and so forth, with the same 
efficiency to meet the demands of the city as that now possessed 
by the plaintiffs for the sum of $400,000. I commend that case 
particularly to the attention of the Court, as being a gas case, 
in the first place, and, in the second place, as containing perhaps 
a very good statement of the applicability of this process to the 
valuation of the property of public service companies. In the 
last case in the Federal Reporter, the last United States Circuit 
Court case which has had to do with the reasonableness of 
statutory rates, Matthews v. Commissioners^ 1 06 Fed. Reporter, 
beginning on page 7, a similar rule was applied. 

I will close my argument for the day with a summary of the 
reasons why we consider this line of evidence admissible. They 
are enumerated on page 157 of the brief, and I would like to 
read them. We have three distinct grounds upon which we. 
assert that this evidence is admissible, as matter of law : — 

(i) Where the property to be valued is not commonly sold 
and has no* regular market value ; where it consists of land which 
is alleged to be worth more for some other purpose ; of buildings 
which are alleged to be twice as large and costly as reasonably 
necessary, and of machinery which is alleged to be in great part 
obsolete in type, inefficient in service, and uneconomical in 
operation ; where it is conceded that the plant as a whole has 
no greater value for any other purpose than for the manufacture 
of the article it was built to produce ; and where for these or 
any other reason the plant is to be valued for the purposes of its 
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use, — in all such cases evidence of the cost to procure and oper- 
ate a plant of present commercial type and of equal capacity and 
mechanical value is always admissible in law, and makes in fact 
the most, if not the only, useful evidence of value. 

(2) As an independent proposition, such evidence is ad- 
missible in all cases arising under the Municipal Lighting Act, 
because the property is, by the t^rms of that act, to be taken 
over at its value for the special purpose of manufacturing and 
distributing gas or electricity in some particular community. 

(3) Such evidence is also admissible in this particular case 
for the following special reasons and purposes : — 

(a) Because it was used by the witnesses for the City in 
forming their opinions of the value of the Company's property ; 

(6) To meet the evidence offered by the Company of the 
efficiency, suitability, and mechanical value of the Company's 
plant ; 

(c) To meet the evidence offered by the Company of the 
reproductive cost or value of the Company's plant, in part, and 

(d) To meet the evidence offered by the Company as to the 
value of its plant as a whole, based on reproductive cost. 

I shall, later on in the argument, have occasion to specify and 
consider the different kinds of use to be made of the cost of a 
new plant, of the cost to build it, and of the cost to operate it ; 
but I have said all I care to say upon the general question here, 
with one concluding suggestion. The importance of this line of 
evidence is very great in this particular case, for the new or 
contract cost of the gas plant is estimated by the witnesses for 
the City at $240,000, the new or contract cost of the electric 
lighting plant at $200,000, a total of $440,000 ; whereas the 
actual present value of the plants, based not only upon the es 
timated cost of reproduction, but also upon the cost to procure 
and operate plants of modem commercial type, is only $200,000 
for the gas plant and $140,000 for the electric light plant, a 
total of $340,000. So that, irrespective for the moment of the 
question of water power, there is a difference of a hundred 
thousand dollars in this case, according to the evidence of the 
witnesses for the City, hanging upon whether you gentlemen 
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hold that you are bound to value these plants simply at the 
cost to reproduce them new, or hold that other evidence, in- 
cluding the cost of a new and modem plant, is competent for 
the pmrpose of making a standard of comparison or value. 

(Adjourned to Thursday, Dec. 26, 190 1, at i p.m.) 
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Boston, Thursday, Dec. 26, 1901. 
The Commissioners met at the Court House at i p.m. 
Mr. MATTHEWS'S ARGUMENT, resumed. 

Mr. MATTHEWS. I have considered the general rules of 
law applicable to the valuation of property of this sort, with the 
exception of two methods or classes of evidence which require 
some special mention. 

The first class of evidence that I have not yet referred to is 
that relating to the actual cost of the plant. Actual cost is, of 
course, admissible in law within such reasonable limits of time 
as the Court may in its discretion lay down. 

So far as the gas plant is concerned, there is no evidence in 
the case as to what that cost originally, except that there is evi- 
dence as to what the water gas plant, which was built in 1866, 
cost; namely, ^I4,cxx). With that exception, we don't know 
what the gas works cost the Company. 

The evidence concerning the actual cost of the electric light 
plant is in the case, both the electric station proper, and the steam 
plant accompanying it, and the water power and machinery. The 
plant was built in 1888, 1889, 1890, 1891, and the actual fig- 
ures of cost, as they appear upon the Company's books, were 
put in evidence in this case ; and that first cost for the entire 
plant, after making a reasonable allowance for the depreciation 
in prices for iron, copper, and electrical apparatus,- that every one 
knows took place between 1890 and 1898, is almost identical 
with the estimates of new or reproductive cost made by the 
witnesses for the City. The actual figures for the cost of the 
water plant in particular were, I think, within a few hundred 
dollars of Mr. Main's estimate of the new cost in 1898; there 
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having been no reduction in price, or at least nothing of any 
consequence in the material and the labor that went into the con- 
struction of the water plant. The figures for the electric light 
station are somewhat higher than those of our witnesses ; and it 
was to be expected that there would be a difference. The figures 
for 1890 would be higher than those for 1898. 

All that we care to say about the evidence of actual cost in 
this case is, therefore, that the actual cost of the electric light 
plant is the strongest possible corroboration of the accuracy of the 
estimate made by the witnesses for the City of the reproductive 
cost of the electric light plant in 1898. 

Another class of evidence admissible, since 1850 at least, in 
the valuation of the property is evidence of actual sales of similar 
property and of the prices at which such similar property was 
sold in those transactions. Evidence of this class is admissible 
within the discretion of the Court ; that is to say, to the extent 
and in the event that the presiding justice or the Commissioners 
think that the property is similar in character. 

There has been, of course, no evidence of the prices brought 
by gas plants and electric light plants, as a whole, divorced from 
their franchises and the other considerations which enter into a 
valuation of stock, because such properties are not bought and 
sold in the market. Neither side has attempted to put in evi- 
dence of sales of • gas and electric light properties under those 
conditions ; but considerable evidence has been taken showing 
the actual prices obtained in sales of lands in the manufacturing 
district in Holyoke, and this evidence, as I shall have occasion 
to indicate when I discuss the value to be attributed to the land 
in this case, is most material. 

If the Commissioners for any reason, or for any purpose, de- 
cide to value the water power in this case, they will find a mass 
of testimony indicating what might be termed sales of similar 
property, but which are much closer in point and much stronger 
evidence than the prices obtained at any sale of similar land 
could be, because, upon the theory advanced by the Holyoke 
Water Power Company, these sales or leases were not of similar 
property, but of the same property. That is to say, they were 
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sales or leases of water power upon the same terms as (according 
to the contention of the Company) those offered to the City in 
this case. I shall have occasion to dwell upon this point more 
at length when I come to the discussion of the many questions 
relating to water power presented by this case. At the present 
time I pass it, with this suggestion merely, that in so far as this 
case involves the valuation of this so-called non-permanent water 
power, — that is, of water power delivered to the lessee or pur- 
chaser upon the so-called non-permanent basis or terms, — and 
assuming that the Company is correct in its contention that this 
class of power is offered to us exactly upon the same terms that 
it was hired by the eleven prior lessees of non-permanent power, 
then the price which those eleven lessees paid is not only evi- 
dence of the sale of similar property within the rule that I have 
called your attention to, but is stronger, closer, and has a more 
intimate relation to the issues in this case than any mere sale of 
similar property would be ; because they were sales of the same 
thing, that is, of water power or water sold, leased, or delivered 
upon what the Company alleges to be exactly similar conditions 
and terms. 

Of course the City does not admit that contention. The City 
claims that the Company has no lawful right to lease any more 
water power upon the terms offered to the prior lessees. But if 
the Company is correct in its contention that it offers to the City 
the same sort of power that was leased to the Dickinson and 
Crocker Manufacturing Companies, to the Mackintosh people, and 
the other seven or eight lessees of non-permanent power, then 
we have in the evidence relating to the prices paid by those 
lessees a guide to the current, going market selling price of 
exactly the same thing. 

Wherever we have evidence of the price brought in the market, 
that, according to the law, is the highest class of evidence, and 
it cannot be magnified or controverted by calculations, computa- 
tions, however ingeniously constructed, or by any opinions, how- 
ever expert may be the witnesses who express them. This rule 
of law, it seems to me, is important for the Commissioners to bear 
in mind in its application to these two items in this case, — the 
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value of the land and the value of the water power upon the non- 
permanent basis. Where you have evidence of actual sales of 
similar property, property which the Court knows to be similar, 
and still more so in the case of property which is the same, then 
it is incompetent for either party to control this evidence of value 
by any expert opinion, or by any calculations, computations, or 
other forms of evidence directed to show, not what the actual 
selling market price is, but what it ought to be. 

This principle of the law of valuation the Commissioners will 
find clearly stated in the case of the National Bank of Commerce 
V. New Bedford^ which is found on page iS9 of the brief. I 
would call attention to both cases, one found in the iSSth Mass. 
and one in the lysth (155 Mass. 313; 175 Mass. 257). The 
purport of those two decisions is that where you have suffi- 
cient evidence of value derived from actual sales of similar prop- 
erty it is incompetent for either party to increase or diminish that 
value by expert testimony. 

Another mode of valuation which is lawfully permissible, 
which has not yet been adverted to, I will mention in passing 
merely, because there is very little evidence in this case based 
upon it, although there is some. That is valuation by opinion 
merely, or by inspection and expert opinion ; that is, a valuation 
based upon judgment, experience, and inspection. Mr. Davis 
values the gas plant in that manner, Mr. Randolph values the 
gas plant in that manner, — one witness for each side upon the 
gas plant, — and Mr. Blood and Mr. Stone value the greater por- 
tion of the electric light plant in that manner. Mr. Davis forti- 
fies his valuation by other considerations and other modes of 
valuation, as does also Mr. Blood; but Mr. Randolph for the 
Company makes no attempt to verify, check, or fortify his valua- 
tion based upon inspection and opinion merely, but leaves it 
there, resting upon those two considerations alone. There are 
other instances on water power which I will pass for the present. 

And now, Mr. Chairman, permit me to summarize the law of 
valuation applicable to this case. 

In the first place, you must take into account only the market 

VoL XVII. 
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or selling value of this property. You must consider it at its 
value as a whole as a manufacturing unit. You must take it at 
its value for the purpose of manufacturing and distributing gas 
in the one case, and for the purpose of manufacturing and dis- 
tributing electricity in the other. In reaching this value of the 
property as a whole for the purposes of its use, you may con- 
sider the cost to reproduce the property in site, that is, the cost 
to procure a new plant identical in all its parts with the Com- 
pany's plant ; but you may not consider that evidence as conclu- 
sive. You may take into account the actual cost of the property, 
if it is in evidence, for what it may be worth. You may con- 
sider sales of similar property, if any such have been put in evi- 
dence. You may rely to such extent as seems to you judicious 
upon opinion evidence, and on the judgment' and experience of 
the witnesses who have appeared upon the stand. You must 
also take into account the mechanical utility of the plant as con- 
trasted with such a plant as would be built at the present time, 
in accordance with present commercial standards. You may use 
this modern plant as a standard of comparison in ascertaining 
the present cash value of the Company's plant. And, finally, 
having done the best you can with the physical property, with 
the land and buildings and materials and labor which enter into 
the plant, you may then, if you think that the evidence justifies 
it, add some reasonable allowance or percentage for the addi- 
tional or special value that the plant as a connected whole has 
over its component parts considered separately. In whatever 
process you adopt, and whether you adopt one or more, there is 
one rule that should never be absent from your minds : each part 
of the plant must be valued in relation to all the rest. It is ab- 
solutely incompetent in law to value each part separately and 
then get the value of the whole by adding the valuations of the 
separate parts together. You may either strike at once at the 
value of the whole, and then divide it up the best way you can, 
or not divide it at all; or you may proceed piecemeal, taking 
each part at its value in connection with the rest before you at- 
tempt to get any valuation for the whole by addition. 
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Now, Mr. Chairman, what is the application to the evidence 
in this case of these general rules of law ? Incidentally I have 
mentioned one or two special applications as I went along ; but^ 
for the most part, I have contented myself so far with discuss- 
ing and presenting to you as well as I could — my only effort 
being to make my explanation clear and plain — the general 
principles of law which are to control the valuation of manu- 
facturing property. 

In the application of these general principles I shall rely 
largely upon the care which has been bestowed upon that btanch 
of the case by my associate, and upon his presentation of the 
evidence in detail. But I desire, myself, to call the attention of 
the Commissioners in a general way to the manner in which it 
has been sought by the witnesses for the City in this case to 
make use of these general principles of valuation, taking up in 
the first place the question of the land. 

Practically the only principles of law applicable to the value 
of land in this case are two : first, that it must be taken at its 
value for the purposes of its use, and not at any higher value 
that it may have for some other purpose, unless that higher 
value is so great as to justify the dismantlement of the plant. 
Otherwise you reach either an excess value of the whole, which 
is obnoxious to the rule laid down in the Tremont & Suffolk 
Mills case, or you reach a dismantlement value, which would be 
unfair to the Company. 

The other principle applicable to the valuation of land relates 
to the propriety of relying upon the actual sales of similar prop- 
erty which appear in evidence in the case. 

There are three lots of land in question in this case : the site 
of the gas works, the site of the gas holder at Bridge Street 
(holder No. 3, as it has been termed), and the site of the elec- 
tric light plant. 

Two questions arise in reference to all of these sites. One of 
them, however, has hardly anything more than a theoretic in- 
terest, for reasons that I will point out in a moment. The two 
aspects of this question are : first, the value of the land as such, 
that is, as if it were divorced from the buildings on it — its 
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value for its highest purpose not connected with the buildings ; 
and, secondly, its value in connection with the buildings and ma- 
chinery on it — that is, for the purpose of running a gas works 
or an electric light plant in Holyoke. 

The first question is one of theoretic interest only, I appre* 
hend. It could have no practical application to this case unless 
you reached the conclusion that the value of the Jand for any 
purpose was so great as to justify the dismantlement of the 
plant. No one seriously contends that in this case, and there- 
fore all the evidence that you have listened to from the Com- 
pany as to the value of the land for any purpose divorced from 
the buildings and machinery attached to it is incompetent evi- 
dence, and should be disregarded. The Company's witnesses, 
for instance, testify that the value of the land at the Bridge 
Street holder divorced from the buildings on it — that is the 
exact expression they use — is from 6o to 75 cents a foot. The 
experts for the City value this same land upon the same theory, 
that is, as if it were unconnected with the buildings and machinery 
attached to the freehold, at from 25 to 30 cents a foot. In like 
manner the witnesses for the Company value the site of the 
Bridge Street holder as if it were free from buildings at 40 to 
45 cents a foot, while the witnesses for the City testify to a value 
under the same conditions of only 30 cents a foot. So the site 
of the electric light plant is put by the witnesses for the City at 
about SO cents a foot if there were no buildings on it and irre- 
spective of the question of water power. There was no evidence 
for the Company as to the value of the electric light site apart 
from the buildings on the land and the water power alleged to 
be appurtenant to it. 

We say that all this evidence on both sides must be dis- 
regarded by the Commissioners, unless, of course, they should 
find that the land, at the price that they think would be its value 
if it had not been built upon, is so great as to justify the dis- 
mantlement of the plant, and thus enable the holder to reap the 
higher value of the land as such. We apprehend that no such 
conclusion can be arrived at in this case ; and therefore all the 
values introduced by either side of the land considered apart 
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from the buildings on it is incompetent, and should be disre- 
garded. 

That leaves as the only evidence in this case of the value of 
land within the rule laid down by the Tremont & Suffolk Mills 
case and the Troy Cotton Manufacturing Company case the 
evidence of our experts that the land is worth for the purposes of 
manufacturing gas and electricity, at the outside, 1 5 cents per 
foot, and it is that figure which we ask the Commissioners to 
find as the fair market value of the land at all these sites, taken 
in connection with the buildings and machinery upon it, for the 
purposes of its use ; that is, for the purpose of manufacturing 
gas and electricity respectively in Holyoke. 

This conclusion the Commissioners can rest not alone upon 
the expert and opinion evidence in the case, but, as I intimated 
a moment ago, it has been fortified by the evidence scattered 
through the 1 5 volumes in the case relating to actual sales of 
similar property. There are four or five such actual sales in the 
case. They will be found enumerated on page 295 of the brief. 
They run from 12 cents to 75 cents a foot, the higher priced 
lots being small corner lots in the manufacturing district, such 
as that occupied by the American Pad and Paper Company, a 
small lot of 10,000 feet on the corner of two streets. All the 
large blocks of land which have been put in evidence in this case 
as having been sold unconnected with water power and situated 
in the manufacturing district — that is, between the first level 
canal and the river — have brought either 1 2 or 13 cents a foot. 
We have the " City lot " itself, situated right at the edge of the 
manufacturing district on the one side, occupying a situation 
comparable with that of the gas works site, which is on the edge 
of the manufacturing district, only on the other edge of it. That 
was sold recently — in 1894, 1 think — at 12 cents per foot, and 
the area of that lot is almost exactly the same as the area of the 
gas works site between the canal and the river. I said 12 cents ; 
I should have said 13.7 cents. 

Then we have the sale of the LaFrance property, which was a 
large lot of land, sold in 1896, I believe, at 12 cents a foot, very 
dose to the Bridge Street holder. 
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Finally we have the second sale to the Riverside Paper in 
1897, the evidence concerning which is that 100,000 square feet 
of land changed hands for what Mr. Appleton says was $30,000 ; 
but the Company also got two permanent day mill powers be- 
sides. If you can apportion that $30,000 between the 100,000 
feet of land and the two permanent day mill powers, you will get 
not far from i S cents a foot for the land as land. 

There you have three cases of actual sales of property entirely 
suitable for either a gas plant or an electric light plant, all within 
or on the immediate edge of the manufacturing district in Hol- 
yoke,and running from 12 to 13.7 or 15 cents a foot. We claim, 
therefore, that the opinion of our real estate men as to the value 
of any of the Company's land for the purposes of its use — that 
is, for manufacture of gas or electricity in Holyoke — is amply 
fortified by the evidence of actual sales of equally suitable prop- 
erty ; and that the highest price the Commissioners can find for 
the land involved in this case, taken in connection with the build- 
ings and machinery attached to it, and at its value for the pur- 
poses of its use, is 1 5 cents a foot. 

Having disposed of the land, the next step that we suggest to 
the Commissioners in attempting to value either plant in this 
case is to consider what a modern plant would cost ; that is, a 
plant of current, present commercial design. It is easy enough, 
of course, to characterize or ridicule such a plant as an " ideal " 
plant. It would be easy also, Mr. Chairman, to design an 
** ideal " plant ; and we have one in this case designed by our 
friend Mr. Tower, — a plant which, he admitted, was such as he 
had never seen and never expected to see built for paper manu- 
facturing purposes ; a building 90 to 100 feet in height, of fire- 
proof construction, occupying only 25,000 feet of land, capable 
of turning out a product requiring the use of 16 mill power. That 
is an ideal plant in the sense that while nothing was wasted by 
Mr. Tower in the design or construction of the building, and 
while it would not be fair to characterize it as ideal in that sense, 
it was ideal in the sense of not being like anything that ever had 
been built, and, as Mr. Tower frankly admitted, he did not know 
when anything of the sort ever would be built. 
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The plants that we ask you to consider as a standard of com- 
parison, both for the gas and the electric light works, are not 
" ideal " plants, even in that modified sense. They are simply 
plants such as would be built at the present time — I am 
speaking, of course, of January, 1898, whenever I use the 
words "present time" — according to ordinary or good engi- 
neering practice. We do not ask you to take into account 
anything that was not in current, commercial use at the time of 
valuation ; or, at least, we do not ask you to take into account 
anything that would not have been built at that time, Janu- 
ary, 1898, by persons who should be entrusted with the task 
of constructing an entirely new gas works or electric light plant. 

We desire also to call the attention of the Commission to the 
fact that we have not endeavored to show that there is any 
standard type of plant, rigid or exclusive in its features, from 
which current, commercial practice does not vary. It has been 
intimated in one case — a valuation case which has not yet 
reached the full court — that evidence of the cost or value of a 
cotton mill, dependent entirely upon the cost to procure a new 
cotton mill of standard type, failed, because of the failure to 
prove that there was a standard type. We do not ask the Com- 
missioners in this case to find that there is any^xed standard 
type of gas works or electric light plant. We simply ask the 
Commissioners to devote their attention, for the purpose of men- 
tal comparison with the Company's plant, to such a plant as 
would in fact have been built in January, 1898, for gas or 
electric light purposes in Holyoke, whether or not it can fairly 
be said that such a plant constitutes a type, a standard, from 
which there should be, according to good engineering, no sub- 
stantial deviation. We doubt very much whether any such 
standard exists, and for that reason we have not attempted to 
set it up. In the matter of gas plants, for instance, many pro- 
cesses are good ; there are half a dozen processes for the manu- 
facture of water gas, all in current, commercial use in Massa- 
chusetts. It cannot be said that any one of those processes 
constitutes a type or standard from which there should be no 
departure. So as to the buildings, mains, and so forth. The 
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buildings might be assembled and put together, or even con- 
structed according to a great many different designs. We have 
not attempted to pin or risk our case upon the existence of some 
special, invariable, and standard type of gas plant. We do not 
think any such existed in January, 1898. 

We know, however, that gas plants were being built in Jan- 
uary, 1898, that gas works were being constructed and renewed 
at that time, and we have simply sought to show what one or 
more types then in use would cost to build and operate. 

The electric light plant has been handled by our witnesses 
in the same manner. We avoid the difficulty, if it be one — I 
don't say that it is, but it has been intimated to be a difficulty — of 
setting up some invariable standard plant, from which there can 
be, according to good engineering, no deviation. On the con- 
trary, we recognize the fact that there were in January, 1898, 
upon the market, obtainable by anybody seeking to install an 
electric light plant, several types, suitable to the needs of Hol- 
yoke. We have suggested what a plant of one type would 
cost and what a plant of another type would cost, and we put in 
the cost to procure and operate several distinct types of appara- 
tus or plant, all of which we claim were on the market in 1898, 
any one of which would have been installed, according to good 
engineering practice, if a new plant were to be created at that 
date. 

So much for the general description and kind of plant that we 
have sought to ask you gentlemen to erect in your minds ; it is 
true as a standard of value, though not as an absolute and fixed 
standard type. We ask you to treat the cost of such a plant as 
would according to current, commercial practice and good engi- 
neering design have been built in January, 1898, and the me- 
chanical utility of such a plant, — that is, its cost of operation, — 
with the buildings and machinery of the present plant, and with 
the cost to operate that plant. 

The question will then present itself to your minds, How shall 
we use the modern plant in order to get at the value of the exist- 
ing plant ? All that I have said so far upon the subject seems 
as simple as the alphabet. It has been difficult to argue it, 
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as it is always difficult to argue that 2 and 2 make 4. No 
man in his senses, as I said the other day, would reject 
the assistance to be had in valuing a manufacturing plant 
which is not new and which is not built according to present 
commercial designs from an inspection and comparison of the 
cost to build and operate a plant that is new and is built accord- 
ing to present modern methods. But when we come to consider 
how we are to use this modem plant for the purpose of valuing 
the present plant, then I think we are confronted with a diffi- 
culty, not of principle, but of fact. I think we are confronted 
with a difficulty which will require the best efforts of this Com- 
mission, a difficulty which will require a considerable study on 
their part of the evidence in this case before they can satisfy 
themselves that they have made the best use of the cost of build- 
ing and operating a modem plant for the purpose of valuing the 
present plant. 

I will simply enumerate, as I pass, the diflferent processes that 
have been adopted by our witnesses for arriving at the value of 
the existing plant by a comparison with the cost to procure and 
operate a modem plant. 

The witnesses for the City considered in the first place that 
the cost of a modem plant indicated a maximum or limiting value 
for the present plant. That goes without saying, and requires 
no argument or explanation. But it indicates more. The present 
plant may not be as efficient in operation, and for that reason is 
not worth as much as a modem plant would cost ; and the pres- 
ent plant is old and has a smaller lease of future life, and for that 
reason is not worth as much as a new plant. The great question 
in the case is how to estimate the proper value of those diflfer- 
ences ; how to make judicious, accurate, and fair allowances or 
deductions from the cost to procure a new plant, in order to 
reach the value of the Company's plant. As I say, all the wit- 
nesses for the Company treat the latter as indicating a limiting 
or maximimi value. 

Some of them use the cost of a modem plant as a sort of check 
or verification of their opinion of value derived from other 
sources. Davis, for instance, gets at the value of the gas works 
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in the first instance by inspection and opinion. He is the largest 
manufacturer of gas appliances in New England, one of the 
largest in the country, and he went up to Holyoke and inspected 
that plant and put a value upon its several parts, — a value in 
use, upon each part, taking into account its interrelation with 
the other parts. The aggregate valuation thus obtained repre- 
sented in his mind a tentative, preliminary, or balancing figure 
for his final judgment ; and he checked or verified that figure by 
a consideration of what he could get a new plant for of equal 
capacity, but having modern machinery of greater efficiency and 
economy of operation. And when he had got his new plant, and 
figured out the cost of it, he estimated how much it would cost 
to bring the present plant up to the same standard of efficiency 
and economy of operation, — how much money would have to be 
spent on the present plant, — and then he tried to make a men- 
tal allowance for the difference in value between the two plants. 
In that way he reached a figure that was so close to his opinion 
based upon inspection and judgment that he concluded that he 
was right in the first instance. 

That is the use which Mr. Davis makes of a modern plant. 
He does not use it as the sole standard of value, although it 
might be used as such. He uses it as a check upon a valuation 
of the Company's plant based in the first instance upon inspec- 
tion and opinion. 

Mr. Stedman, the other witness for the City upon the value of 
the gas plant as a whole, also uses the cost of a new plant as a 
check upon his opinion of the value of the plant derived in the 
first instance by other methods. He based his valuation of the 
plant, not as Mr. DaVis did, upon inspection, but upon reproduc- 
tive cost. He finds the cost to reproduce the Company's plant. 
He makes what he considers a proper allowance for depreciation 
from all causes, and he reaches a certain figure, the accuracy of 
which he tests by a consideration of what it would cost to build 
and operate a modern plant. He too, like Mr. Davis, uses the 
modern plant as a check upon the accuracy of a different mode 
of valuation. 

Other witnesses use the cost of a new plant to reach a direct 
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valuation of the plant which is under valuation, and it is evident 
that it can be used in that manner. Dr. Bell does that, for 
instance, for the electric light plant as a whole. Main and Man- 
ning use that process with reference to the Company's land and 
water power. So does Mr. Tower, one of the witnesses for the 
Company ; and Main, I think, gets at the value of the steam 
and water plant in the same manner. Warner's process as 
applied to the electric light plant is substantially the same. You 
take the cost of a modern plant, you consider the cost to operate 
the existing plant, and you contrast that with the cost to operate 
the modern plant. Those three factors are what you most need. 
You do not need the reproductive cost of the existing plant 
at all. 

That, in substance, is the process adopted by Warner and 
Bell for the valuation of the electric light plant as a whole, and 
by Main, Manning, and Tower for the valuation of the Company's 
land and water power. It is, of course, as the Commissioners 
well know, the ordinary process for the valuation of water power. 
This is the first case in which any other theory of getting at the 
value of water power was developed than the determination of 
it by means of the cost to create an equivalent amount of power 
in a standard steam plant. That process, which is resorted to 
by one of the witnesses for the Company in this case, Mr. 
Tower, and by every witness in every water power case that ever 
was tried until this one, involves, of course, the cost of a 
modern and different plant. The question is. What is the value 
of the water power which is produced, we will say, by a certain 
water plant at a given mill? You get at it entirely without 
regard to the cost to reproduce the water plant. You get at it by 
determining what it would cost to produce that power in a 
modern steam plant. You figure out what it would cost to operate 
that modem steam plant and what it would cost to operate the ex- 
isting plant, and you capitalize, upon some fair basis, the diff erenpe 
in the operating expenses. The result represents what a man 
could afford to receive, and lose his water power — lose his dam, 
his water development, and his power. That is, it represents the 
present or capitalized value of the annual difference to him in 
the cost of producing a given amount of power. 
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That process, Mr. Chairman, involves an estimate of the cost 
to procure a totally different plant, to wit, a steam plant, built 
upon modern commercial lines ; and it does not involve any esti- 
mate of the cost to reproduce the plant which is under valuation. 
That is wholly unnecessary. As I said the other day, it may be 
useful, but it is not necessary. And actually, in this case, we find 
all the witnesses on water power, when they come down to the 
valuation of water power, whether acting for the Company or 
the City, get at the value of the water power and privilege in this 
case, and the land that goes with it, exactly in this manner; 
and Mr. Bell and Mr. Warner do the same thing for the electric 
light plant as a whole. The process is, of course, as applicable 
to a manufacturing plant as a whole" as it is to the valuation of 
water power or to the valuation of a dam. 

I will not take up the time of the Commission this afternoon 
by discussing in detail the exact methods which are used by 
Mr. Warner and Dr. Bell in applying this common and well- 
known process in water power cases to the value of the electric 
light plant as a whole. I will leave that for my associate. But 
I desire, at this point, to call your attention to one thing that 
these witnesses do not do, to one process which none of the wit- 
nesses for the City in this case have adopted. They do not 
treat the capitalized result of the difference in operating cost as 
necessarily the sum to deduct from the cost of the modem plant 
without further consideration. In other words, they do not 
stand upon capitalization alone. I desire particularly to call the 
attention of the Court to this fact, because it has been intimated 
in another case involving the valuation of manufacturing prop- 
erty recently tried before commissioners in this State, that a 
value for a manufacturing plant reached by taking the cost of a 
new plant and deducting from it the capitalized difference in the 
operating expense was not an accurate mode of valuation. We 
agree we do not believe you can do anything of the sort, and we 
have not tried to do it. We have gone through the capitaliza- 
tion process upon what we conceive, at least, to be a well-con- 
sidered theory, — a theory, certainly, considered with the greatest 
care, a theory fortified by the best experts that we could procure 
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in the whole of New England. There is no difficulty in getting 
all the experts that anybody wants on water power or electric 
lighting. We had the choice of the best, and we think we got 
the best. And those gentlemen, Mr. Stone and Mr. Blood and 
Dr. Bell, Mr. Warner, Mr. Mann, and Mr. Manning, devoted 
themselves to a consideration of the proper way in which to 
reach a valuation of this electric light plant, in part or in whole, 
by means of the cost to procure and operate a modern steam- 
driven electric plant. We submit their calculations and results 
with the statement that they were prepared by men of the high- 
est repute, that they were prepared with the greatest care, and 
that they do not involve what may seem to you to be the fallacy 
which has characterized some other efforts in the same direction, 
the mere capitalization of the difference in operating cost. 

Such a process, Mr. Chairman, is defective, or may be defect- 
ive, for two reasons, one of which works against the Company 
and one of which works against the City. If you take the cost 
of a new plant, and simply deduct from it the capitalized value 
of the difference in operating cost, you get a figure which can 
only properly be used, to quote the language of Mr. Warner, 
"as a tentative or balancing figure," — a sum which can only be 
used, I should say, as a preliminary figure, subject to correction, 
for one or both of two considerations. 

In the first place, the Company's plant may show a very high 
and excessive operating cost, because of some defect capable of 
being remedied at a cost much less than the capitalized differ- 
ence in the operating expenses of the plants as they stand. For 
instance, the estimated cost of a new plant may be $200,000 ; 
and the difference in the operating expense might be $5,000 a 
year. If you capitalize that at 5 per cent., you will get $100,- 
000. Now, deducting that from the $200,000, you get, — not, 
we claim, a final result, a correct valuation of the present plant, 
but a tentative, balancing, or preliminary figure for it. The next 
question which you must raise in your own minds is this : Here 
is a $100,000 that we are asked to deduct from the cost of a 
new plant, by reason of the excessive cost of operating the Com- 
pany's plant ; but may it not be that, by a smaller expenditure 
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than $100,000, the Company's plant could be brought into a 
state of operation so effective as to be comparable with that of 
the new and modern plant ? Therefore, we must not stop with 
the capitalized difference of operating this as compared with the 
new and modern plant ; but we must consider what changes 
could be made in the present plant to bring . its efficiency and 
economy of operation to such a point as would be fairly compar- 
able with that of a modern plant. Our witnesses do this, and 
estimate the cost of those changes ; and if the cost of making 
them is less than the capitalized difference in operating expense, 
it is evident that the cost of those changes is the sum to be 
deducted from the cost of the modern plant, and not the capital- 
ized difference in operating expense. 

To continue the illustration in capitalization: If the Com- 
pany's plant could, at an expenditure of $50,000, be put in such 
shape as to operate as efficiently and economically as a modem 
plant, clearly it is $50,000 and not $100,000 that should be 
deducted, and the value of the Company's plant is left at 
$150,000 instead of $100,000. 

This is a consideration which must be borne in mind, in the 
interest of the Company, before you can apply the test of capi- 
talizing the difference in operating expense, — that is, before you 
can accept the result of that test as indicating conclusively the 
present value of the Company's plant. 

There is another consideration which must be borne in mind 
in the interest of the City. After you have got the difference of 
operating expense, capitalized it, deducted it from the cost 
of a new plant, you have still got a figure which represents 
simply the value of the present plant, from the standpoint of 
economy of operation. But you have an old plant. It will 
operate, it is true, at the present time, just as well ex hypothesis 
as the modern plant ; that is, after you have made this deduc- 
tion. But it isn't going to last so long. It is older, and there- 
fore you must make some allowance or deduction on account 
of the greater age of the plant under valuation. That is to 
say, in applying the test of a new and modern plant, after you 
have deducted the capitalized difference in operating expense, 
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you must make some further reasonable deduction on account of 
the present Company's plant being old, if it is in fact an old 
one. 

That in the main, Mr. Chairman, is the process which we ask 
you to adopt, first, foremost, and chiefly; and these are the 
safeguards which you should mentally erect about the process 
as you use it, to the end that you may not stand upon an appar- 
ently accurate and mathematical result when in reality you are 
going on a balancing or preliminary figure, which may be 
shifted up or down, according as your further researches into 
the condition of the plant may lead you. 

Having done what a prospective purchaser would do first, 
that is, found out what a gas or electric light plant ought to 
cost inj Holyoke, and having found out what the difference in 
the operating cost of the two plants would be, and having con- 
sidered how much it would cost in the way of additions and 
changes to bring the present plant up to the same standard of 
efficiency that you would have in the new plant, — then, if the 
Commissioners think they can derive any satisfaction whatever 
from a consideration of the reproductive cost of the Company's 
plant, we admit that it is competent as a matter of law for the 
Commissioners to consider evidence along that line. All the 
witnesses for the City, except one, as well as all the witnesses 
for the Company, have gone into the question of reproductive 
cost with considerable care. 

The Commissioners will find in the fifth section of part 2 of 
our brief, page 312, a discussion of reproductive cost. As I said 
the other day, you can define it as you choose; but, however you 
define it, the first step in getting at reproductive cost is to esti- 
mate the contract cost of the plant new. That is a step which 
is taken by all the witnesses in the case except Randolph and 
Davis, who do not attempt to give any estimate of reproductive 
cost at all. But every engineer who figures out reproductive 
cost must begin with the contract cost of the plant new. We 
begin with that ; we begin with a tabulated statement of the con- 
tract cost of each plant, divided for convenience into the different 
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subdivisions of each plant. Those wQl be found in the tables 
on pages 314-318. 

We then consider the differences between the estimates for 
the City and the estimates for the Company. We find that there 
is not that great difference which might be expected. For 
instance, the lowest witness for the Company on the gas plant is 
only 1 3 per cent, higher than Stedman for the City, and the aver- 
age of the Company's witnesses is only 16 per cent, in excess of 
Mr. Stedman's estimate of the contract cost to reproduce the 
present gas plant new in January, 1898. 

The differences of the witnesses on the electric light plant are 
almost exactly the same, as it turns out. The difference between 
the lowest for the Compfemy and the highest for the City is only 
1 3 per cent., and the average of the Company's witnesses is only 
19 per cent, above Mr. Warner's estimate, which is the highest 
for the City. 

We ask the Commissioners to verify these tabulated results, 
and before going any further we ask the Commissioners not to 
do one thing : we ask them not to average. We are well aware, 
of course, that in valuation cases commissioners must to a certain 
extent do what juries or arbitrators do, — they must average ; but 
they should only do so, Mr. Chairman, as a last resort. It would 
be a miscarriage of justice if a case tried with the great elabora- 
tion with which this case has been tried should result in an 
award reached by the simple process of averaging opinions, even 
upon subsidiary points like this, namely, the estimated contract 
cost of the Company's plant new. Such a process is wrong, 
Mr. Chairman, in the first place, because it puts a premium upon 
expense. It is evident — as I shall show you in a moment — that 
the difference between the witnesses on the one side and the 
witnesses on the other side can all be reduced to three or four 
items, depending largely upon the instructions of counsel. It is 
plain that under those circumstances the estimates of all the 
witnesses for the one side will be very close to each other, and 
the estimates of the witnesses on the other side will be very close 
to each other also ; and, if the tribunal is to average them all, 
they are simply putting a premium upon the number of witnesses. 



Digitized by 



Google 



CLOSING ARGUMENT FOR RESPONDENT ON THE LAW. 1 77 

In the next place, to simply average the estimates given by wit- 
nesses, who at this time do not know half as much as the Com- 
missioners do about the facts of this case, is a sort of resignation, 
as it seems to me, of the proper and judicial functions of the 
Commission, and it should not be tolerated unless as a last resort. 
We are prepared, of course, to concede that after you have elim- 
inated all the differences which you can ascertain are due to 
some special cause, there may be differences due simply to 
opinion, differences which you cannot analyze, and in that case, 
perhaps, there is nothing better to be done than to average 
them ; but it should be the last step in your process rather than 
the first. 

I shall leave it to my brother to point out to you that, ex- 
hausting first the opportunities of analysis and elimination, as 
we conceive it is your duty to do, you will find before you get 
through that there is almost nothing left to average, because, as 
he will satisfy you without difficulty, the differences between the 
estimates for the City and the estimates for the Company upon 
the question of the contract cost new of the Company's plant in 
January, 1898, depend almost exclusively upon the fact that the 
witnesses for the Company have in three particulars and for 
three reasons, which we can point out to the Commissioners, 
assumed quantities larger than our witnesses have taken, and be- 
cause they have in three or four instances taken prices larger 
than the prices which we think they should have taken. Mr. 
Green will satisfy you in the first place that all the difference 
between their estimates and ours is due to these three or four 
differences in quantities and these three or four differences in 
prices. And then he will ask you, before you attempt to average 
snything, to determine which side is right with respect to these 
differences in quantities and prices. There are not many of 
them. They are few in number, and the result is not very great. 
It is only, in round numbers, 1 5 per cent. But we want to get 
rid of that i S per cent, if we can. We ask you to consider our 
brief, and the oral argument which will be presented to you in 
amplification of it, and you will be satisfied that the diflference 
of results is due to the fact that the Company's witnesses have 
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taken larger quantities in three or four instances than our wit- 
nesses have, and larger prices, and we ask you with great con- 
fidence to find on the facts in this case that the Company's 
witnesses were in error both with respect to quantities and 
prices. The evidence on that point will be gone into in detail 
by my associate. 

We ask you also to consider the evidence in this case that is 
based upon opinion merely, which is not very great. There is 
only a page of the brief devoted to it. The only two witnesses 
who attempt to value either of these plants in its entirety by 
inspection are Mr. Randolph and Mr. Davis. Mr. Davis, how- 
ever, as I have said, fortifies his opinion by the consideration of 
the cost of a new plant. Mr. Randolph does not attempt to 
fortify his by anything, and declined to produce, as you will re- 
member, the data upon which he had based it. Then Mr. Blood 
uses, as you will remember, the same process for getting at the 
value of the electric light plant. As to the actual cost of the 
Company's plant, we ask you to take that into account, and upon 
page 332 of the brief will be found a reference to all there is in 
the evidence relating to it. 

Now, Mr. Chairman, throughout this process at almost every 
stage of it you will find yourselves confronted with the great 
question of depreciation, and I would therefore like to address a 
few words to you upon that topic. Whether you attempt to 
value this plant in reliance upon the opinion evidence of the 
witnesses, in reliance upon their estimates of reproductive cost, 
or in reliance upon the estimates of the cost to create a new 
plant, whichever mode of valuation you adopt, or whether, as to 
me seems best, you take all the methods of valuation, all the 
modes suggested, and see if you cannot strike a common result 
from them, — however you approach this subject, whatever pro- 
cess or processes you adopt, you cannot escape from consider- 
ing at almost every step the question. How much has this plant 
depreciated for any cause ? If you attempt to get its present 
value from reproductive cost, you start out, of course, with the 
contract cost of the plant new ; but you must allow something 
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for depreciation due to wear and tear, the advancement in the 
art, and such other considerations as may lead you to believe 
that some portion or the whole of the plant is not worth its 
reproductive cost considered from the standpoint of present 
mechanical utility. So if you start off with the cost of a new 
plant, you must deduct from that certain allowances to represent 
the difference in mechanical utility or value between that plant 
and the present plant, and that deduction is in a sense deprecia- 
tion. It is a depreciation of the present plant from the cost of 
a new one. All deductions for defects are in a sense deprecia- 
tion, and accordingly they are treated together in our argument. 

Of course depreciation from wear and tear — that is, from use 
and age — is a conceded cause of depreciation, admitted by 
every witness in the case. And no question arises in this case 
concerning the actual amount of depreciation from wear and 
tear, except the question whether it is proper to estimate that 
kind of depreciation by means of a sinking fund theory, as is 
contended by Mr. Humphreys, but denied by Mr. Chase and 
the witnesses for the City. Singularly enough, the testimony in 
this case relating to the depreciation in the value of the gas 
plant from age and use is undisputed. All the witnesses on 
both sides agree to it as being about 1(30,000. You will find 
that worked out in the brief in detail, and I will not dwell upon 
it now. We do not understand that there is any conflict of 
evidence that this gas plant has depreciated from wear and tear 
just about $30,000. 

The CHAIRMAN. ^ Is that both sides ? 

Mr. MATTHEWS. Both sides. We contend that both sides 
substantially agree to that. There is considerable difference of 
opinion as to the depreciation of the gas plant from other causes. 
The witnesses for the Company do not allow anything for any 
kind of depreciation except that due to wear and tear, — that is, 
to use and age ; that is, physical deterioration. But the City con- 
tends that physical deterioration is only one cause of deprecia- 
tion, and that perhaps the least important. The City contends 
that the advancement in the art which is constantly taking 
place, particularly in the art of electric lighting, is so great as to 
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cause in itself and by itself and independently of wear and tear 
a sensible depreciation in the value of electrical machinery be- 
tween the date of its installation and the date of its valuation, if 
any considerable period of time has elapsed between those two 
dates. 

The City also contends that there is another cause of depre- 
ciation, also systematically ignored by the witnesses for the Com- 
pany in their valuations : that depreciation which inevitably takes 
place to a greater or less extent whenever there is an enlarge- 
ment or a partial reconstruction of the plant. It is possible, of 
course, to conceive of an enlargement of a gas or electric light 
works which should simply consist in an addition, and in that 
case there would be no cause for considering that any deprecia- 
tion had taken place in the previously erected portions of the 
plant. But extensions are not made that way in fact, as every- 
body knows. Extensions are not made simply by the process of 
addition, but practically all reconstruction or enlargement in- 
volves to some extent a destruction of some part of the existing 
plant. If you add to a building, for instance, you tear down the 
external wall on the side to which you add, as a rule ; or, if you 
do not, the wall has ceased to be worth anything, it ceases to be 
of value as an external wall, and has no value except as a 
partition wall, which may be nothing. So in the extension of 
the manufacturing capacity of a plant it is conceivable, of course, 
that you should simply add units to the plant that you already 
have. But you may very well do something else : you may take 
out some of your existing machinery and sell it as second hand, 
and replace your entire plant, so far as the apparatus goes, with 
a different type and with larger units. In other words, your re- 
construction or enlargement may take such a form as to necessi- 
tate some depreciation of the original plant by reason of a partial 
abandonment or destruction of that plant. 

Now that is a cause of depreciation, as well as depreciation 
due to the advancement in the art, which is perfectly well 
recognized in manufacturing enterprises. These are all causes of 
depreciation which, if not recognized by a manufacturing company, 
would soon render it insolvent. They are causes of depreciation 
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which are recognized, as this brief wfll convince you, by the 
witnesses for the Company themselves ; but they are causes of 
depreciation which the witnesses for the Company will not take 
into account in valuing the Company's property. The witnesses 
for the Company know that this plant, the electric light plant 
particularly, is not worth anything like its reproductive cost, by 
reason of the antiquated character of its machinery. They 
know it. They know that this electric light plant will not operate 
as economically as it ought. They admit it. Mr. Wright tells 
you so, Mr. Prichard tells you so, Mr. Humphreys tells you so. 
Mr. Humphreys tells you that the gas cost 8 cents per thousand 
to manufacture more than it ought ; and so on all down the list. 
All the witnesses for the Company in their more candid moments, 
and even the most unscrupulous among them, even those with 
the least sense of professional conscience, were obliged to admit 
on cross examination that neither of these plants could be operated 
as economically as ought to be the case. They all admitted that 
the type of machinery in the electric light plant was old and out 
of date, obsolete, and had ceased to be manufactured. They ad- 
mitted all thesef facts, Mr. Chairman, and yet there was not one 
of them of sufficient intellectual honesty to take it into account. 
There was not a witness for the Company who had the courage 
of his own knowledge and who attempted to reach a present value 
for either plant by a comparison with what the present state of 
the art would indicate as a proper plant to have. The result is 
that this whole case has been tried for the Holyoke Water Power 
Company upon the theory of reproductive cost, the cost of a new 
plant identical in design and material with the present plant, and 
an inadequate allowance for the wear and tear alone; and all 
these other considerations which these witnesses were forced to 
admit ought to apply were not applied. The result is that the 
evidence for the Company upon this case does not reach the 
point of present value. The witnesses for the Company never 
got there. They began with reproductive cost, as was admissible, 
we concede, although not particularly instructive in a case like 
this. They took the next step of estimating depreciation for 
wear and tear. They did not allow enough in the case of the 
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electric light plant on that score, but they did allow something. 
And then, Mr. Chairman, they stopped ; and why did they stop ? 
Because they knew that when they took the next step and tried 
to bring the value of this plant down to present times upon a 
comparison with what an electric light plant or a gas plant ought 
to be, in good mechanical working condition, that they would 
have to write oflf a large part of their inflated valuations, and 
that is what they were not in this case to do. Consequently, they 
stopped their process half-way through. 

I maintain that you must, on the evidence in this case of the 
present value of the gas or electric light plants of the Holyoke 
Water Power Company, for the purposes of their use in January, 
1898, accept the evidence of the witnesses for the City. Depre- 
ciation is where the witnesses for the Company fail. They also 
fail in ignoring the cost of a new plant ; and although some of 
them in their more candid moments admit — even Mr. Randolph, 
for instance, about as uncandid a witness as counsel would expect 
to run across in a case — admit the value of this plant would not 
be any more than the cost of a new plant, but he had not 
attempted to figure out what a new plant would c6st. He knew 
too much for that. He knew he would get too small a value for 
this plant, and consequently he did not do it. These witnesses 
in their more candid moments admit the correct theory of valua- 
tion, but do not attempt to apply it. The only evidence in the 
case, therefor^ of present value, on any intelligent theory of 
valuation, is that offered by the City. 

You will find the evidence upon this qyestion, particularly all 
the collateral and incidental admissions of the witnesses for the 
Company as to the causes of depreciation, enumerated in the 
brief, and I will leave the further application of this matter for 
my colleague who is to follow. 

I would like to say just one word, however, as to the methods- 
adopted by the witnesses for the Company in treating this ques- 
tion of depreciation. I have already called attention to the fact 
that they admit that depreciation goes on from other causes than 
wear and tear, and yet decline to take it into account in reaching 
their values, but they do not even apply their own theories of 
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depreciation from wear and tear consistently. Some of these 
gentlemen testified in this case too (rften. They testified for 
the Company in chief and they testified for the Company in 
rebuttal, and we want the Commission to contrast the testimony 
of Messrs. Allen and Whitham, for instance, in rebuttal with 
the testimony of the same gentlemen given in chief, particularly 
upon this question of depreciation. They allowed a great deal 
of depreciation in rebuttal, because it was in the interest of the 
Holyoke Water Power Company at that stage of its case to do 
so. They were then engaged in valuing water power, and the 
higher they could get the depreciation on the steam plant, why, 
the higher value they were able to work up for the Company's 
water power ; and consequently we find some rather high depre- 
ciation allowances. But when these same gentlemen were testi- 
fying for the Company in chief as to the actual depreciation that 
had taken place in the Company's steam plant, you do not find 
the same depreciation allowances made. You find different and 
very much smaller ones. The interest of the Company at that 
time was to minimize depreciation in order to swell the aggregate 
valuation of the gas, electric light, and steam plants. 

It would take me not only all the rest of the day, but all to- 
morrow, to point out the various inconsistencies of the witnesses 
for the Company upon this question of depreciation, and I there- 
fore will not attempt to do it, referring the Commission to the 
brief ; but I do want to say a word about this sinking fund the- 
ory, and to ask the Commissioners to note a very significant fact : 
that if you take, as is done in this brief, — when we come to con- 
sider the application of the theory of depreciation to the gas 
plant and electric light plant in detail, — Mr. Humphreys's annuity 
tables for the gas plant, and Mr. H. A. Foster's for the electric 
light plant, if you take the figures of the Company's experts, in- 
dicating the normal or probable life of the different parts of the 
gas and electric light plants separately, and if you treat those 
annuity tables as they ought to be treated, to wit, as indicating 
that the owner of the plant must put aside a certain percentage 
or proportion of the first (post, based upon the ratio which the 
elapsed life of th^ part under consideration bears to its total 
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probable life, into the plant from year to year, you get a depre- 
ciation which almost exactly tallies with the estimate made by 
the witnesses for the City — almost exactly. The difference is 
less than S per cent. ; and therefore we could try oui; case, so 
far as depreciation went, upon the testimony of Mr. Humphreys 
and Mr. Foster as to the normal life of the different parts of a 
gas and electric light plant, if they are wrong in their theory 
that, having got the probable life, you can use a sinking fund 
table and put into the plant each year for depreciation, not an 
amount proportionate to the probable life of the plant, but such 
a sum as if put into a separate sinking Tund will, at the expira- 
tion of the term or period of normal life, sink the first cost of 
the plant. 

I will therefore ask you to consider whether the sinking fund 
theory is a sound one or not. I will ask you to contrast the 
opinions of Mr. Humphreys and Mr. Foster with the opinion of 
Mr. Chase. I will ask you to consider Mr. Chase's argument 
upon the point, and Mr. Warner's. I will ask you to consider 
the fact that nobody ever did it ; no witness in this case has 
been able to point to a corporation that worked its annual depre- 
ciation allowance out on a sinking fund theory. And, finally, I 
will ask you to direct your attention to the practice of other cor- 
porations in this State, both gas and electric, as shown by the 
reports of the Gas Commission tabulated by Mr. Chase. They 
either do not use the sinking fund theory at all, or, if they do, 
they assume a very much shorter period of normal life than any 
of the witnesses in this case think is right. It does not need 
much argument, it would seem to me, to satisfy the Commis- 
sioners that the theory of a sinking fund as applied to deprecia- 
tion in a manufacturing plant is wholly wrong. A plant, we Moll 
say, as a whole, to take a simple case, has 20 years to live and 
no more. That is its efficient normal life. That is probably fully 
the average or greater than the average of electric light plants 
in this State, but for the sake of simplicity I assume 20 years. 
This means that notwithstanding all the care bestowed upon a 
plant, notwithstanding that an adequate amount each year is 
qpent for repairs and current renewals, at tl^e end of that 20 
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years the pknt will be gone. Now how are you going to take 
care of that contingency ? How are you going to put the Com- 
pany in such position that at the expiration of this period of 
life it will have its assets unimpaired ? They say that you can 
put such an amount into a sinking fund each year as will enable 
you to have at the expiration of the term a sum equivalent to 
the first cost of the plant. If the first cost, for instance, was 
$100,000, and the total life of the plant, as I said, 20 years, 
they would say that an annual allowance of $3,000 would be 
sufficient, because that amount, if put into a sinking fund, would, 
compounded at S per cent, per annum, equal $100,000 in 20 
years. So it would. We concede that ; but we say that that 
cannot be done. We say that this money has got to go into the 
plant and cannot be put into a sinking fund. That is the whole 
vice of the sinking fund theory, Mr. Chairman. It is not prac- 
tical, it is not possible, to do it, and have your plant continue to 
operate at the same relative efficiency and profit. While the 
plant is new, during the first five years of its existence, nothing 
perhaps need be put into it beyond current repairs. But if you 
let a manufacturing plant run down its whole living course to 
the point of zero, to be reached ex hypothesi in the 20th year, is 
that plant going to operate as profitably during the last 15 
years or 10 years or 5 years or i year of that term as it did at 
first, when it Mras new ? Every man's experience knows to the 
contrary. You cannot put this annual allowance into a sink- 
ing fund and let it accumulate in the expectation that at the end 
of the term you will have your capital and profits both. You 
may get your capital back, but you wouldn't have had any profits 
out of your plant in the mean time. You would reap a profit 
during the first few years when the plant was practically new, 
but you couldn't make a dollar out of the plant during the last 
5 years, and you probably wouldn't make much of anything 
during the intermediate period of 10 years. Experience shows 
that you cannot operate a manufacturing plant except by putting 
into it so much each year as will equal the depreciation which 
takes place in excess of what can be taken care of by annual re- 
pairs. That must be put into the plant, so as to keep the assets 
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of the corporation constant, so as to keep the value of the plant 
from an economical standpoint at a constant figure, equal to its 
first cost and equal to the capitalization of the Company. Then, 
under those conditions, the plant can be operated continuously at 
the same ratio of expense to income, and at the end of the term 
you are just as well off as you are on the sinking fund theory. 
The money is in the plant instead of being in bank, and you are 
better off, because in the mean time you have maintained the 
earning capacity of the plant at its original figure ; but you don't 
increase the earning capacity of the plant, you don't earn com- 
pound interest on the annual payments, and therefore you must, 
in the case supposed, put in i^S,ooo a year, not $3,000. 

Nobody does it, nobody ever dreamed of doing it, and it 
never will be done twice. Somebody might run an electric light 
company into bankruptcy, but they would never do it a second 
time. They would not do it the first time if they trusted to Mr. 
Foster's testimony in this case to the article which he wrote for 
the Engineering News, in which he stated only a year or two 
before he testified in this case that the annual allowance for 
depreciation should be about five and a half times what he 
gave on the witness stand here. Nobody ever did the thing, 
Mr. Chairman, and nobody ever will. It is an absolute fallacy. 

There is another difficulty. Assuming that it is proper to 
allow for annual depreciation by means of a sinking fund, what 
has that got to do with valuing the plant at any given date } 
We have not got that sinking fund in this case to value. 
There is no fund that goes with this plant. There is nothing 
but the plant; and, when you* are considering the aggregate 
depreciation that has taken place in the plant in a given 
period of time, a sinking fund theory has no application, be- 
cause you are not valuing the fund. 

The most instructive comment upon this theory is to con- 
trast what the witnesses for the Company have said in their mo- 
ments of unconscious candor with the theories upon which 
they have valued the property involved in this case, and to con- 
trast what they have said upon depreciation when they were try- 
ing to work out a high value for the plant with what they have 
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said upon depreciation when they were trying to work out a low 
value for a steam plant, for the purpose of getting a high value 
for the water power. 

Starting oflf, then, with the plant, taking up reproductive cost 
or the cost of a new plant, considering the additions that would 
be necessary to the present plant to make it equal to that of a 
modern type plant in efficiency *and economy of operation, con- 
sidering depreciation in all its aspects, I have brought you down 
to the point where you ought to be able, it seems to me, to reach 
a final value for the land, buildings, and machinery in their 
physical aspects ; that is, a final value for the materials, the labor, 
and the land. And then to that, as I explained the other day, 
there should be added a fair and reasonable allowance for the 
additional value of the assembled plant as a whole, or, as they 
say, as a going concern ; and for that value, Mr. Chairman, 
you must depend upon the evidence in this case. It is cer- 
tainly not more than 12 per cent. I believe that figure, which 
is what we suggest, struck upon the present or depreciated 
value of the plant, but, including also the value of the land, 
will amount to more than many of the witnesses for the Com- 
pany themselves assumed to be sufficient ; for many of them 
allow simply 10 per cent, upon the new cost of the buildings and 
machinery. If you take 12 per cent, of the pre^nt value of 
the buildings, machinery, and land, you will get a result not 
very diflferent from what you would if you took 10 per cent, 
upon the new cost of the buildings and machinery alone. 

I would like simply to run through the index to the valuation 
of the gas plant and electric light plant in detail, for the purpose 
of indicating to the Commission what we conceive to be the order 
of inquiry and the considerations which they should take into ac- 
count, leaving the details to be explained by Mr. Green. First, 
we ask you to note the general layout and description of the 
plant. We ask you then to consider the defects of the plant in 
respect of the land, the inability to extend the plant upon that 
area of land. We as^ you then to consider the defects of the 
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buildings and machinery at the works, — the holders, for instance, 
their excessive number, their small size, the covers, the fact that 
they cannot possibly be worth the cost to reproduce them ; the 
excessive cost for defects appertaining to the purification plant, 
which is one of the worst features of the gas works ; and the ex- 
cessive cost of manufacture as a whole. We ask you to note, 
for instance, that the cost of purification at this plant is four or 
five times what it ought to be, according to Mr. Randolph's testi- 
mony, and that the total cost to manufacture is 8 cents a thousand 
more, according to Mr. Humphreys, than it should be. Then we 
ask you to note in the distribution system the excessive percent- 
age of small size mains, the excessive amount of leakage or gas 
unaccounted for, which loss all the efforts of the Company in re- 
buttal has failed to account for. We ask you to go through this 
plant from beginning to end and note the defects in it. We then 
ask to consider what the contract cost exclusive of land would be 
of a plant of equal capacity and modern design. Then if you 
consider that you can get any good whatever from considering 
the reproductive cost of this plant, we ask you to take it up in 
the manner suggested in this brief ; first the buildings, then the 
machinery at the works, the holders, then the distribution, then 
the miscellaneous items, and consider in every case before you 
reach a result by averaging whether you cannot reach a better, 
sounder, and more accurate result by analysis and elimination* 
If you can, we ask you to apply that process first, and only to 
average as a last resort. We then ask you to go back to the de- 
fects which you noted in the plant, and endeavor to determine the 
value of them ; that is to say, the amount that should be de- 
ducted either from reproductive cost or from the cost of a new 
plant by reason of the existence of these defects. • First, the 
physical deterioration of the plant, that is, the depreciation from 
age and use ; then the additional depreciation or deductions for 
the other causes that I have mentioned, — small and scattered 
holders, unnecessary covers, defects in the purification plant, ex- 
cessive cost of purification, excessive cost of manufacture, the ad- 
mittedly uneconomical and defective system of mains and pipes, 
etc., etc. • 
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At that point you should be aji^le to make up your minds as to 
the value of the materials and labor in the plant ; and, having got 
the value of the land for the purposes of its use as a separate and 
independent factor, you add the two together. You have then 
got each item valued in relation to the rest of the plant, and the 
^.ggregate represents the value of the plant as a whole, — that is, 
the value of the land, labor, and materials in it. But only upon 
the condition that you value it by this process, and have not been 
misled into adopting the process suggested by the Company, of 
taking the land at the highest value for any purpose, and the re- 
productive cost of. the buildings and machinery. If as you go 
along you have made all these deductions for the relative ineffi- 
ciency and lack of mechanical value in the several parts of the 
plant when taken in connection with the others, then the aggre- 
gate of the figures thus obtained represents your judgment of 
the fair market value of the land, labor, and materials, as a whole, 
for the purposes of their use, taken in connection with each other. 
Add to that a reasonable percentage or allowance for the value of 
the plant as a going concern, and you have your final valuation. 

The valuation of the electric light plant should be made by 
similar processes, and we submit in a somewhat similar order. 
Consider, ih the first place, the condition of the plant, then its 
defects. Consider the utterly inadequate area of land offered, 
the wretched boundaries suggested, and the unavailability of the 
site for any other purpose than that of maintaining the particu- 
lar buildings now on it. Consider the boilers and engines, how 
inadequate they are for the operation of an electric light station, 
there being no small engine to run the plant in the hours of light 
consumption. Consider the electrical machinery in the station, 
how it all dates back, with the exception of the alternator, to the 
type of 1884. Consider that, so far as the arc lights go, there 
hasn't been a change in the system of the Company in fourteen 
years, between 1884 and 1898, the most productive years 'in the 
history of the art of electric lighting. Consider that there isn't 
an electric light company in Massachusetts that can show to- 
day such an aggregation of antiquated and obsolete machinery 
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as you find in that electric light station in Holyoke. The wit- 
nesses for the Company are very well aware of what there is in 
other plants in Massachusetts, and there is no evidence in the 
case of a single central lighting station in the whole Common- 
wealth, or in the whole country, for that matter, that was supply- 
ing in January, 1898, four or five hundred arc lights, public and 
commercial, by means of 16, 30, or 40-light dynamos. Go 
through the electrical apparatus of that central lighting station 
with care. Consider how much of it would be bought if you 
were installing a new station, and you won't have much difficulty 
in concluding, as stated in our brief, that the only reason for the 
continuance of that apparatus there to-day is the continuation of 
this case. Consider the enormous amount of belting and shaft- 
ing there is between the water plant and the engines, and the 
amount of machinery rendered necessary by the separation of 
the buildings, and by the fact that the plant was built before the 
days of direct connected units. Even, however, if they had 
used belting, they wouldn't have had one-tenth as much belting 
and shafting if it hadn't been for the fact that the hydraulic 
plant was situated in another building, quite remote from the 
dynamos which it was to run. Consider the distribution system. 
Consider the evidence relating to the rotten character of the 
poles, the fact that they own so few p)oles, and the fact that they 
haven't got an independent distribution system of their own, but 
are dependent for the right to string their wires in the streets of 
Holyoke upon the good will of other corporations. Consider the 
list that has been put in of the poles owned by other corpora- 
tions, upon which the wires of the Holyoke Water Power Com- 
pany are strung. And finally, Mr. Chairman, consider this : that 
every witness for the Company that was asked upon Cross exami- 
nation — Prichard, Wright, and the rest of them — admitted that 
the cost to operate this plant was high, and that none of them 
took it into account. Our witnesses did. They knew it was 
high, and figured out how much higher it was than it ought to 
be. They tell you the reasons, and we ask you to believe those 
reasons. Then consider, as in the case of the gas plant, what 
it would cost to remedy these defects, the cost of a modern plant, 
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, and the cost to duplicate this plant. Then, when you have got 
those factors, I would suggest going back to the defects, and the 
endeavor to represent them in dollars and cents in the way of 
depreciation or deductions from reproductive cost, or the cost of 
a new plant. Then, having made proper allowance or deductions 
for depreciation or defects, you have a resulting value of the dif- 
ferent parts of the plant taken in connection with each other, to 
which you add a fair allowance for the additional value of the 
plant as a connected operating whole, and you have the present 
fair market value of the plant. 

The date of valuation seems to be conceded to be January, 
1898. All the evidence for both sides has been put in upon 
that theory. It is true that some of the witnesses for the Com- 
pany were asked whether there had been an increase in the 
price of materials since their original valuation. And some of 
them said that there had been. But the evidence upon that 
point is very meagre, and wholly insufficient to permit the Com- 
missioners to make any valuation as of any date other than Jan- 
uary, 1898. One of the witnesses for the Company states dis- 
tinctly that he does not think the value of the plant as ^ whole 
would be affected by the increase in the price of some of the 
materials. That was Professor Robb. 

The law upon which we rely for the date of valuation is the 
rule which obtains in all the cases where property is taken by 
eminent domain under statutes which provide that the title shall 
not pass until the valuation or award is made, or until the trans- 
fer is accepted. Those will be found on page 242 of the brief. 
The authorities are not numerous, because in most of the States 
of the union, including Massachusetts, the title passes under 
condemnation proceedings upon the date of the taking ; but in 
Illinois and some other Western States they begin proceedings 
in condemnation by a petition, and the title does not pass until 
the money is paid and the transfer made. In those States the 
courts hold that the valuation must be made as of ^the date when 
the proceedings were begun. A similar statute was passed in 
this State, and was considered in the case of Burt v. Insurance 
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Company^ 115 Mass. i. In that case, under a statute providing 
that the title should vest only on the payment of the award 
made by the jury and confirmed by the court, it was held that 
the valuation must be made as of the date of the filing of the 
petition. 

Mr. COTTER. That was in Burt v. Insurance Company ? 

Mr. MATTHEWS. Yes, 115 Mass. i. That was a case 
that arose in the taking of the land where the Federal Building 
now is in this city. Incidentally I might refer to the remarks 
of my brother Brooks, in Vol. X. p. 132. In fact, his evi- 
dence as well as ours has gone in on the theory of valuation in 
January, 1898. I assume there will be no contention between 
the parties as to the date of the valuation of this property. 

The CHAIRMAN. Do you agree to that, Mr. Brooks ? 

Mr. BROOKS. No, sir. 

The CHAIRMAN. You don't agree or disagree ? 

Mr. BROOKS. I do not agree. 

Mr. MATTHEWS. Do you disagree ? 

Mr. BROOKS. If I don't agree, I must disagree. 

Mr. MATTHEWS. Then we must leave the matter as it 
stands, resting upon the case of Burt v. Insurance Company for 
a ruling by the Commissioners that the date of valuation is Jan- 
uary, 1898, the date upon which the rights of the parties to this 
case became fixed in law. If the Commissioners should con- 
clude that some other date is to be taken into account, then we 
contend there is no evidence in the case up)on which any award 
can be made. But a diflficulty remains, Mr. Chairman. How- 
ever much diflficulty Mr. Brooks may have in reconciling his 
final argument with his statement which I referred to — 

Mr. BROOKS. I defined our position in my opening state- 
ment distinctly. Our position is directly contrary. 

Mr. MATTHEWS. I am referring to your other statement 
in Vol. X. 

Mr. BROOKS. I am referring to my opening statement. 

Mr. MATTHEWS. Well, I rather thought that after ten 
volumes of this case you had learned something. 

Mr. BROOKS. Not from any such source of education as I 
have had. 
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Mr. MATTHEWS. We are content to let him flounder on 
that subject. But the difficulty, Mr. Chairman, does not rest with 
the date of valuation. The difficulty arises here : that, since it 
became evident or certain that the City was going to take these 
plants, or some part of them, the Company has deliberately al- 
lowed them to depreciate. 

Mr. BROOKS. Where is there evidence of that ? 

Mr. MATTHEWS. I am going to give it to you right off. 

Mr. BROOKS. All right. 

Mr. MATTHEWS. They have not only made no allowance 
whatever for payments into the plant, no expenditure upon con- 
struction to make good depreciation, but have allowed the ordi- 
nary expenditures for repairs to fall off. The ordinary expendi- 
ture for repairs on this plant has become a sum which is simply 
ridiculous. This Commission, we contend, has no authority to 
compel us to pay the value of this plant in January, 1898, un- 
less it makes a reduction for the depreciation in the value of the 
plant since the date of valuation. 

In the first place, as to the amount of that depreciation, the 
evidence in the case discloses every single addition to the plant 
that has been made since January, 1898. The last witnesses 
on the stand, almost, were Mr. Snow and Mr. Winchester, and 
they stated everything that the Company had put into the plant 
to make good depreciation since January, 1898. It was practi- 
cally nothing, either in the gas or electric light plant. There 
have been no additions at the works in either case, and very few 
extensions of gas mains and electric light wires. Nothing more. 
In other words, this plant has been depreciating, according to 
their own evidence, at the electric light plant at the rate of three 
thousand dollars a year, and at the gas plant at about the same 
rate. Now what is the Commission going to do ? If we don't 
get this plant for ten years from now, are we to pay its value in 
1898, although it will have depreciated, on the basis of the Com- 
pany's own witnesses, at the rate of six thousand dollars a year ? 
We apprehend not. We apprehend that this plant is to be 
taken and valued as of January, 1898, but that the City is to 
have credit for the depreciation which must necessarily take 
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place in the plant between that date and the day of transfer, un- 
less the Company itself makes good that depreciation by means 
of expenditures on construction. Therefore we claim that the 
Commissioners, having found the value of these two plants in 
January, 1898, should award that sum to the Holyoke Water 
Power Company upon the day of transfer .less an allowance which 
they shall specify in their award to cover the probable deprecia- 
tion of the plant in the mean time, plus an allowance for such addi- 
tions to the plant beyond ordinary repairs as the Company 
may in fact make during that period. 

Such a course will work even and exact justice to both parties. 
ft will give the Company the value of its plant in January, 1898, 
less the depreciation which must inevitably take place in any 
manufacturing plant between that date and the day of transfer ; 
it will give the Company all the income and profits of the plant 
during that period ; it will give the Company the benefit of any 
extensions or improvements or additions which it makes in ex- 
cess of ordinary repairs ; and, on the other hand, it will not 
compel the City to pay for a plant in the year 1908, we will 
say, or 1902, its value in 1898. Of course, in the case of 
Burt V. Insurame Company^ and in cases where property is 
taken under eminent domain, and the title passes at the time 
of taking, no such question can arise, because the purchaser en- 
ters at once into possession of the property and enjoys its rents 
and profits or the use and occupation of the land, as the case 
may be. Ours is a peculiar law. It contemplates the creation 
of a most peculiar relation between the parties pendente lite^ 
and it requires, Mr. Chairman, a novel and peculiar award. You 
cannot take into account the fact that prices may have in- 
creased between the date of the award and the date when some 
of these witnesses testify, for non constat that since then the 
prices may not have gone down — as everybody knows they have 
— and non constat that the prices might not have gone the 
other way. Instead of there being an increase in the cost of 
copper and iron in 1900, when some of these gentlemen testi- 
fied, there might have been a decrease. It is a poor rule that 
does not work both ways ; and the only fair way to both par- 
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ties under the Municipal Lighting Law is to take some fixed 
date for the valuation, irrespective of the fluctuations either way 
in prices of material or labor after that date. 

The CHAIRMAN. Have you discussed the question in your 
brief anywhere, or are you going to discuss it, as to whether in- 
terest runs on the award from the first of January, 1898 ? 

Mr. MATTHEWS. I should assume that it does not. No, 
sir, we have not discussed it at all. 

The CHAIRMAN. Is it worth considering ? 
Mr. MATTHEWS. I should not think so, sir. At least, 
we do not care to be heard on it. 

The CHAIRMAN, I don't know anything about it. 
Mr. MATTHEWS. We had not supposed that anybody 
could by any possibility allege that we should pay interest 
while not having possession of the plant, and it has never been 
done in these cases. 

The CHAIRMAN. I don't know anything about that. 
Mr. MATTHEWS. No, sir, it has never been done. I have 
never heard of the question being raised, although I should not 
be surprised to hear it raised by my brother in this case. It 
would only be the l^st of a long series of surprises. 

Mr. BROOKS. I thought you had been surprised a number 
of times. 

Mr. MATTHEWS. Now as to the cost of repairs made by 
the Company before and since January, 1 898 : look at the amount 
of money that the corporation spent on its gas works prior to 
that time and the amount that it has been spending since, and 
you will find that the repair account dropped 55 per cent, at 
once. In the case of tl^e electric light plant you will find a still 
more startling reduction in the expenditure for repairs. You 
will find another fact, too : that the Company, since January, 
1898, has been spending for repairs upon its gas works a small 
fraction only of the amount that it ought to spend to keep its 
gas works in repair, based upon the practice of other companies 
in the State ; and you will find that in the case of the electric 
light plant it has been expending for repairs a most ridiculously 
inadequate sum in comparison with the amount spent by other 
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electric light companies in the State in annual repairs. You will 
find those figures all worked out in the brief, and they will be 
gone into in detail, I suppose, by Mr. Green, if he has time. 
They can leave but one impression upon your mind, one neces- 
sary impression, from which you cannot escape ; and that is that 
there has been a deliberate election on the part of this Company 
to let this plant run down. Why shouldn't they.? They are 
getting all the rents and profits out of it ; and as long as they 
can prolong this litigation, and somebody else is going to take 
the plant at the end of it, there is no inducement to them to keep 
the plant up. There is certainly no inducement to put into the 
plant anything beyond what is needed for ordinary repairs. They 
would be more than human, perhaps, if they expended money 
for extensions and improvements. They ought, however, to keep 
the plant in decent repair. As a matter of fact, they have done 
neither. They are spending about a quarter what they ought to 
on the electric light plant for repairs, and about half what they 
ought to on the gas works, and they are spending nothing at all 
or substantially nothing at all for improvements, extensions, or 
additions. 

Under those circumstances, Mr. Chairman, it would be a 
denial of justice to make the City of Holyoke pay the value of 
this plant in January; 1898, when it is not going to have posses- 
sion of it for years to come, so far as we can see, and when there 
has been a necessary depreciation in the plant during all that 
period, and when there has been a further depreciation, unneces- 
sary, in fact, and due entirely to the failure of the Company to 
expend a proper amount for repairs. Under those circum- 
stances it is inconceivable that any court, of law should compel 
the City to pay the value of the plant in January, 1898, without 
an annual allowance for the depreciation of the plant due to one 
or both of these causes between the date of valuation and the 
•day of transfer. 

As to the amount which should be allowed for the depreciation 
after the date of valuation, we have discussed that in the section 
of our brief devoted to depreciation. We think that perhaps, 
on the whole, you can do no better than to follow the statutory 
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rule of 5 per cent. 5 per cent, is recognized in the Municipal 
Lighting Act itself as the current and ordinary depreciation in 
a gas works or electric light plant. It is probably more than 
need be allowed strictly in a gas works, but it is considerably less 
than the depreciation in an electric light plant, according to the 
allowances made by the different electric light companies in the 
State as reported by the Gas and Electric Light Commissioners. 
On the whole, however, considering that this ratio, 5 per cent, 
per annum, struck upon the land, buildings, and machinery, on 
the total amount paid for the plant, has received the sanction of 
the legislature, I do not know that the Commissioners could do 
any better than to adopt the amount themselves; although, 
strictly speaking, it is low for the electric light plant. 

The CHAIRMAN. What are you going to say about this, 
Mr. Matthews ? We may do this, I will say, but then litigation 
may carry this thing on a good while longer. What is going to 
be done with reference to that ? 

Mr. MATTHEWS. I have failed to make my point clear. 
I do not ask that you should figure up what this allowance 
amounts to. I ask that you shall award the Company so much 
money, say $340,000, — which is our contention as to the value 
of these plants in cash, — less a sum equivalent to 5 per cent. 
per annum on that amount between January, 1898, and the day 
of valuation. 

The CHAIRMAN. I understand it. 

Mr. GREEN. And the day of transfer, you mean. 

Mr. MATTHEWS. The day of transfer, I should say. 

But that is not all, Mr. Chairman. If the Commissioners did 
that, it would result in injustice to the Company, because, as a 
matter of fact, they must put some money into extensions in the 
mean time. There have been very few extensions, — so few that, 
on the principle of de minimis^ the Commissioners need not con- 
sider them. Some have not been paid for at all. Some have 
been paid for by the consumers. Possibly the Commissioners 
can find sufficient evidence in the case to value them. They are 
all referred to in the brief, where Mr. Snow and Mr. Winchester 
describe them. Possibly the Commissioners can figure out their 
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value to the present time. We do not care to be heard on it. 
It is a very smalt matter, an)nvay. But that is not going to help 
things, because this litigation may run. for some years more, and, 
after the Commission has adjourned, the Holyoke Water Power 
Company may see fit to spend more money on extensions. We 
see no escape, Mr. Chairman, from the necessity for a supple" 
mental inquiry at or immediately before the transfer of the plant 
to have the value of these extensions determined ; and the City 
must pay^ in addition to your reward (less the allowance for de- 
preciation, figured up at the annual rate which you award for the 
period elapsing between the day of valuation and the day of 
transfer), the value of these extensions. 

Having carried, or endeavored to carry, the Commissioners 
along with me through the general principles of law applicable 
to this case, and having tried to indicate to them the process of 
application in some detail, I will now direct my attention to a 
special question of law presented by this case ; and that is the 
question whether the Commissioners should include the gas 
works at all in the transfer. It was known, of course, that the 
gas works was built along the river, but it was not known until 
Vol. XIV., when Mr. Gross was put upon the witness stand, and 
produced a map, that practically the entire site of the gas works 
was in the river ; that is to say, that it was built up)on land re- 
claimed from the bed of the Connecticut River. Practically the 
whole of it, Mr. Gross says, was below the line of original high 
water mark, or original low water mark, I have forgotten which, 
— original low water mark, I think. 

That fact, Mr. Chairman, which is undisputed, raises two 
questions of law. In the first place, Who owns the river bed at 
that point ? And, secondly. If the Holyoke Water Power Com- 
pany owns the fee of the river bed, had it any right as against 
the State to encroach upon the river, to fill the land in, and to 
build its works there ? 

We contend that the Company's title to the site of the gas 
works is defective in both particulars, and that, having a defec- 
tive title, the Commissioners have no jurisdiction to compel the 
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City to take it. It may, of course, be that there is not much 
practical danger of our being ousted if the Commission decides 
that we should make the purchase. But that, Mr. Chairmsm, if 
we are right in our law, is no matter ; it rests with us to deter- 
mine whether we want the gas plant or not, and we do not. 
We do not want it on any terms. We do not want any of their 
property, — gas works, electric light plant, or water power ; and, 
if we have got to take any of it, we want as little of it as pos- 
sible. Consequently we present these two technical questions 
of law for your consideration. 

The facts of the case are that the Holyoke Water Power Com- 
pany has put in deeds from its predecessors in title, which, if 
those predecessors had any title, would convey the fee in the 
land now occupied by the gas works on the river. At the com- 
mon law the riparian proprietor owns to the middle of a fresh 
water stream, and that rule holds in Massachusetts as to the 
Connecticut River. The deeds that the Holyoke Water Power 
Company has introduced in evidence show a conveyance from 
certain persons of enough of the shore to carry the locus in ques- 
tion. So far, therefore, as that question is concerned, — so far 
as the questioir who owns the fee in the land under the gas 
works is concerned, — it turns upon the validity of the title of 
the predecessors in title of the Holyoke Water Power Company, 
the receivers of the Hadley Falls Company, and the other par- 
ties whose deeds have been put in evidence. No deeds have 
been offered in the case running back of 1840. I think that is 
earlier — 

The CHAIRMAN. The Holyoke Water Power Company 
was not in existence then, was it ? 

Mr. MATTHEWS. No, sir, the Holyoke Water Power 
Company obtained its title in 1859 by several deeds from Smith 
and others, receivers of the Hadley Falls Company. But the 
Company has not stopped there ; it has put in other deeds, and 
we admit, for the purposes of this argument at least, that if the • 
persons whose deeds are put in evidence had title, then the Hol- 
yoke Water Power Company has title to the fee. We do not 
concede they had any right to build, — that is another question ; 
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but we concede that they had the fee, providing their predeces- 
sors in title had the fee. But we say there is no evidence in the 
case that their predecessors in title had the fee. We contend 
that neither the Holyoke Water Power Company, the receivers 
of the Hadley Falls Company, the Hadley Falls Company, nor 
any of its predecessors in title, so far as has been shown in this 
case, h^ any title whatever as riparian owners to that p)ortion of 
the shore opposite the place where the gas works was built, or 
(consequently) to the locus or site of the gas works itself. We 
claim that the title to this property rests to-day either in the city 
of Springfield or in the town of West Springfield. We show the 
original grant by the Colony of Massachusetts Bay of Oct. 
17, 1654, supplemented 3*0 years later by the ordinance of May 
16, 1684, to the town of Springfield. West Springfield was set 
off by a special act, Chap. 26 of the Province Laws of 1773-74^ 
passed in 1774, and that is where the title to this property 
stands to-day so far as our researches go. It belonged, of 
course, 6riginally to the Colony of Massachusetts Bay. It 
passed by the terms of the colony ordinance to the inhabitants 
of the town of Springfield, and thence it passed, we think, by 
the act of separation to the inhabitants of the town of West 
Springfield. The act of separation is somewhat ambiguous in 
its terms, — that is, the act of 1774; but apparently the provi- 
sions in it were adequate to convey all the land within the limits ot 
the new town, which was then owned by the town of Springfield 
in its corporate capacity, to the inhabitants of the new town as a 
whole, — that is, to the new town in its corp)orate capacity. 
The CHAIRMAN. Is Holyoke a part of West Springfield t 
Mr. MATTHEWS. Yes, sir, the city of Holyoke was sub- 
sequently set off from West Springfield by an act of the legis- 
lature, which did not pass title to anything, according to our con- 
tention. We therefore do not cite it. We leave this title in the 
town of West Springfield or in the city of Springfield. . And if 
•the Company can, out of those ordinances or any other deeds 
or conveyances which exist, spell out a chain of title from the 
town of West Springfield or the town of Springfield to the 
receivers of the Hadley Falls Company and to themselves, the 
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present Holyoke Water Power Company, they are welcome to 
do so. We have been unable to do it. We say that they were 
squatters on the river ; that they never had any title ; and that 
they are unable to-day to show any title but a title resting on pre- 
scription. And we say, Mr. Chairman, that we are not bound to 
take a prescriptive title. 

We are not bound, we say, to take a prescriptive title and, in 
support of that contention we cite a long list of authorities, be- 
ginning with Dresselv. Jordan^ 104 Mass. 407, and ending with 
Martin v. Hamlin^ 176 Mass. 180 (pp. 250 and 251 of the 
brief). 

The CHAIRMAN. You say you are not bound to take a 
prescriptive title ? 

Mr. MATTHEWS. That is our contention, that we are not 
bound to take a title that rests on prescription. That list of 
cases includes every case in the State courts in which this ques- 
tion has been considered, every decision on the subject, pro or 
con. They were not all cases, Mr. Chairman, in which a decree 
for specific performance was refused ; but we have cited them 
all for the purpose of indicating just where the dividing line 
between a doubtful title, which the Court will compel a purchaser 
to take, and the cases where' the title is so doubtful that the 
Court will not compel the conveyance to be drawn, is drawn. 
The rule of law as laid down in these cases is substantially this : 
that if the party who might dispute the title is not a party to 
the suit, a decree will not be entered. 

Now we say that the jurisdiction of these Commissioners 
under the Municipal Lighting Law is substantially the same as 
that of a judge in equity sitting upon a bill for the specific per- 
formance of a written contract for the sale of real estate. A 
court of equity will not enforce a covenant of purchase if it 
appears that the title of the complainant is founded on pre- 
scription and if the parties who could dispute that title are not 
in court. 

Those facts exist in this case here. Somebody can dispute 
this title. We suggest the town of West Springfield or the city 
of Springfield. Possibly somebody else jcan. But, whoever 
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they are, they are not in court ; . and they might come around 
after we had taken a conveyance under yY>ur award and dispute 
our title. We say we cannot be put to any such chance, our in- 
terests and rights cannot be jeoparded in that manner ; and for 
that reason we contend that the Commissioners should omit the 
site of the gas works from the transfer. And, having omitted the 
site of the gas works, they must, as I argued the other day, omit 
all the rest of the gas plant from the transfer as property in the 
use of which the City would be at a disadvantage as compared 
with the Company, and also because the omission of the rest of 
the plant would be the only equitable course to pursue toward 
the Company itself. 

But that is not the only reason, Mr. Chairman. There is an- 
other. Even if the Holyoke Water Power Company were the 
owners in fee of this land, if we admit that their title does not 
rest upon prescription, or that, resting upon prescription, it is 
still not of such doubtful character as to justify a court of equity 
in refusing a decree, still they had no right to fill the river in. 
The Connecticut River is a navigable stream, and the common 
law obtains as well with reference to navigable streams of fresh 
water as to navigable streams of salt water. Any encroach- 
ment by a riparian owner, whether he owns the fee or not 
of the bed of the river, as he does in the case of the Connecti- 
cut River, below the line of high water mark, of such a character 
as to interfere with the usefulness of the stream in any aspect, 
is a nuisance, the construction which he erects can be abated, 
and he can be indicted. 

The authorities will be found cited on page 248 of the brief. 
The principal one is the case of Commonwealth v. Chapin^ which 
was a decision arising under an attempt to create a nuisance in 
this very river, very near the city of Holyoke, if not within its 
present limits. In that case the law is laid down very clearly, 
that whether or not the encroachment in question is of such a 
character as to be unlawful is a question of fact for the jury in 
each case. So that, if this question should ever be tried by 
the Commonwealth, we should be sent to a jury, and we might 
lose our title, notwithstanding that we had bought it and paid 
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for it to the Holyoke Water Power Company. We cannot be 
put in the position of being obliged to litigate with the Common- 
wealth the right of the Hadley Falls Company to build these 
gas works in the river, depending, as it must, upon the question 
of fact, to be determined by a jury, whether the enclosure of 
that portion of the river bed interfered with the navigability of 
the stream for any useful purpose, or interfered with any other 
public right that existed in the Connecticut River at that point. 

In respect to this objection, we have a double reliance. First, 
that the facts are not before the Commission from which they 
can infer whether' or not this encroachment on the river was an 
interference with the navigability of the stream ; and, secondly, 
that the only party who can raise that question, namely, the 
Commonwealth, is not before the Court. It seems to us that 
those are two conclusive reasons why the Commissioners cannot 
include the gas works in their award in this case. 

The Company may contend that the prescriptive law of 1836 
ran in their favor ; but the Commissioners will remember that 
that law was repealed, in so far as anything below high water 
mark goes, by the statute of 1867. These works were built, ac- 
cording to the evidence, in 1849. Consequently the period had 
still two years to run when the statute was repealed. Of course, 
if that statute had been in force, the Holyoke Water Power 
Company would have gained a prescriptive title as against the 
Conimonwealth ; but no prescription runs against the Common- 
wealth except by virtue of the act of 1836, and that was re- 
pealed, so far as any question of this sort is concerned, two years 
before any right could have matured under it in favor of the 
Holyoke Water Power Company. 

That the City is not estopped from objecting to the enforced 
purchase of a doubtful title by anything that has been done by 
it, hardly needs any argument. My learned friend can of course 
refer to the fact that the City has taxed this property for years 
as the property of the Holyoke Water Power Company, and has 
collected taxes on it ; but the law is well settled that the action 
of a tax collector or tax assessor is the act of the State and not 
the act of the city. Tax collectors and assessors are State offi- 
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cers, and not municipal officers in any sense, no matter how they 
be appointed or elected ; and their acts do not bind the city as a 
corporation. 

The same rule applies to the pole rights in the streets, or 
whatever rights may have been given, although we have not been 
able to discover them, by the city or town of Holyoke to this cor- 
poration to maintain its gas pipes or electric wires in the streets. 
Whatever has been done in that regard has been done by the city 
officers acting as State officers pro hac vice^ and not in any sense 
so as to bind the inhabitants of Holyoke. 

A contention was made that the City had admitted the Com-^ 
pany's title in its answer in this case. I was not able to discern 
the force of that suggestion when it was first propounded, and 
whatever thought I have been able to give to the matter since 
has rendered the task no easier. We do not admit any title. 
We admit simply that they had a gas works and an electric plant. 
We say nothing about the title, the whole of it or any part of it. 
The matter was noted at the first hearing, and leave was reserved 
to amend the answer in case an amendment should be deemed 
necessary ; so that, before the conclusion of the argument, we 
shall submit an amendment to cover the possibility that our orig- 
inal answer admitted title. 

That covers this case, Mr. Chairman and gentlemen of the 
Commission, in the general way in which I intend to cover it, sO' 
far as my part of this argument goes, except with reference to 
the question of water power, and I think I shall just about have 
time to finish that this afternoon. 

In regard to the date of valuation, it occurs to me to suggest,, 
in addition to what I have already said, that the position of the 
parties would be an impossible one unless the valuation is to be 
made as of the date when the rights of the parties became fixed^ 
That, of course, was the month of January, 1898. If the Com- 
missioners adopt that date as the date of valuation, they have not 
only the fact that all the evidence for both sides has been put ia 
on that theory, but they have a definite date to go on ; and by- 
following the rule that we have indicated with reference to depre- 
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ciation since that date, and to extensions and additions made 
since then, exact and equal justice will be done both parties in 
this case, no matter how long this litigation lasts. 

Mr. BROOKS. May I be permitted an inquiry ? 

Mr. MATTHEWS. Certainly. 

Mr. BROOKS. On this matter of the question of the date 
of valuation, what is to become of the earnings in the mean time, 
according to your theory ? 

Mr. MATTHEWS. The earnings belong to the Company. 
I take it the Company gets the earnings, certainly. Our theory, 
Mr. Chairman, is this : that the rights of the parties became 
fixed as of January, 1898. That must be so as a matter of law 
on the authority of the Hudson case and of the Braintree- water 
case. Justice is done to both sides of this controversy, no 
matter how long it lasts, if you award to the Company the value 
of the plant in January, 1898, less an annual allowance which 
you fix yourselves in the award ; that is, the annual rate which 
you fix for depreciation during the period that must elapse be- 
tween the day of valuation and the day of transfer, plus the 
value (to be determined upon a supplemental inquiry) of such 
additions and extensions as the Company chooses to make during 
that period. 

Mr. COTTER. In the Braintree case it was determined, that 
being a water case, that the title passed as of the date that the 
town voted to purchase, was it not ? 

Mr. MATTHEWS. I don't remember. I was citing the case 
upon a different point. 

Mr. COTTER. Of course it is under a different statute, and 
it is not conceded here that title did pass. 

Mr. MATTHEWS. No, sir, I did not cite the Braintree 
<2ise on the question of when title passed. 

Mr. COTTER. In that case the decision settled it that the 
title passed when the town voted to purchase. 

Mr. MATTHEWS. Yes, sir; but what I meant was this: 
that that case holds that the rights of the parties themselves 
became fixed, so that neither could recede, as of a certain date ; 
and in like manner in this case, as was practically held in the 
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Hudson case, the rights of the parties became fixed in the sense 
that neither can recede, either when the Company sent its oflfer to 
the City or on the expiration of thirty days from the final 
vote. 

The CHAIRMAN. I should like to ask this. In the Brain- 
tree case, which I knew something about, I have a sort of recol- 
lection there that the income did not pay the bills. Suppose 
that happened, so that the company was holding the property in 
the air. Didn't some question come up about that > 

Mr. MATTHEWS. I will look into the Braintree case in 
reference to that point. 

The CHAIRMAN. I wish you would. I simply ask you the 
question in order to have you look into it also. 

Mr. BROOKS. If I may be permitted a suggestion — 

Mr. MATTHEWS. Certainly, go ahead. 

Mr. BROOKS. I agree at once with my friend on the other 
side that this statute is somewhat peculiar with reference to the 
time — 

Mr. MATTHEWS. Do you want to ask a question? If 
not, I want to get through this afternoon, if I can. 

Mr. BROOKS. Well, strike out what I was going to say. I 
was going to come to this : If it is to be taken as of 1898, is the 
City or is it not to pay rental on mill powers and water ? 

Mr. MATTHEWS. No, certainly not ; because we don't 
get it. 

Mr. BROOKS. I know ; I agree ; I didn't mean to leave it 
out. 

Mr. MATTHEWS. We don't get it and don't want it, and 
hope we never will be obliged to take it. 

Mr. BROOKS. I am assuming that. 

Mr. MATTHEWS. Our contention is perfectly plain. The 
title does not pass under this act until the transfer is really 
made. In the mean time, the Company is in possession, operating 
the plant, and in full enjoyment of its rents, profits, and water. 
It is for that reason entitled to no interest upon the award be- 
tween the day of the valuation and the day of transfer. But some 
date must be fixed for the valuation of this plant ; and how is it 



Digitized by 



Google 



CLOSING ARGUMENT FOR RESPONDENT ON THE LAW. 207 

conceivable for the Commissioners to fix any date except the 
day when the rights of the parties become fixed, or the date 
when the title passes ? No court has ever attempted to fix any 
intermediate period. 

Mr. COTTER. Is there a statute stating that interest is to 
run before title is given or possession of the property ? 

Mr. MATTHEWS. I think not. 

The CHAIRMAN. Sometimes it is called damages for de- 
tention ; and in that very discussion on the question of interest, 
you will find the discussion in the water cases, that, instead of 
allowing interest, they have allowed damages, in those cases 
arising under right of eminent domain, under extraordinary cir- 
cumstances. 

Mr. MATTHEWS. There is no reason why we should pay 
interest, if the Company is to get the rents and profits. • 

The CHAIRMAN. I simply started the subject. I do not 
propose to preclude myself upon it. I. am. going to wait until 
you get through before I settle it. 

Mr. MATTHEWS. We understand that the Company has 
the possession of the plant and the legal title to it, and everything 
included, the rents and profits and emoluments of the plant, until 
it is actually transferred to the City and the consideration money 
p>aid. In the mean time, we don't pay any interest, because they 
have the rents and profits. 

The CHAIRMAN. Saying there weren't any rents and# 
profits, what are you going to do then i 

Mr. MATTHEWS. I don't know but what we should be 
filing to pay interest if we could get the rents and profits. 

Mr. BROOKS. Supposing it was run at a loss ? 

Mr. MATTHEWS. I will consider that question with refer- 
ence to the Braintree case to-night. In the mean time, I should 
like to finish my explanation of what we understand to be the 
only way in which exact justice can be done to both parties to 
this case. You have got to value this property as of some date, 
and there are only two dates which can be suggested which find 
any support in the authorities. One is the date when the rights 
of the parties become fixed, and the other is the date of transfer. 
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Now you cannot value this property on the day of transfer, 
because no one knows when that will be. The other date is the 
only one that remains open to you. That day has the sanction 
of our State Court in the case in the 1 1 5th Mass. ; and that 
day has the sanction of the courts of other jurisdictions in this 
country where, as in Illinois, proceedings of eminent domain are 
begun upon petition, and title does not pass until the money is 
paid. 

What other date can you select ? If you take any other date, 
why not two or three dates ? If you value this plant as of the 
<iate that Mr. Allen testified, why not as of the date when Mr. 
Robb testified? Why not as of the date that our witnesses 
testified? Why not as of the date when the Company's wit- 
nesses testified in rebuttal? If you value the plant as of 1900 
or 1 90 1, or as of any intermediate date, why not as of some still 
later date before the day of transfer ? Why shouldn't this case 
be reopened indefinitely for a revaluation ? 

It does not seem to me you can reach any conclusion but that 
the valuation should be made as of January, 1898. Then you 
must adjust the equities of the parties with reference to that 
fact, and our present understanding of the manner in which to 
adjust those equities — subject to any correction I may want to 
make after considering the case the Chairman has suggested — is 
that the Company remains in possession of the plant and gets the 
• use and rents and profits ; that it receives no interest on the 
^award ; that the award is subject to a deduction for depreciation, 
fixed by an annual allowance by the Commissioners now ; and 
that there must be a supplemental inquiry, on or before the date 
of transfer, in case the Company claims that it has during the 
interval that has elapsed since the date of valuation made any 
additions or improvements to the plants that have not been 
valued by the Commissioners. 

Mr. BROOKS. Supposing there is appreciation ? 

Mr. MATTHEWS. There would be no difference, if it is 
appreciation from prices, from fluctuations in the market, ap- 
preciation on the one side or depreciation on the other, due to 
fluctuations in the price of labor and materials, and by that 
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what I should call adventitious or accidental causes which might 
work either way ; for non constat that they might favor the City 
or the Company, one or the other. Fluctuations due to that 
consideration must not be considered ; but fluctuations due to a 
constant and necessarily operating cause, such as depreciation, 
must be taken into account in some way, or the City will be 
in the position of having to buy a plant on a valuation made 
several years before, and notwithstanding the fact that the plant 
may have been allowed to depreciate at the rate of 5 or 10 per 
cent, per annum in the interval. 

One additional suggestion that we make as to the only way 
in which to adjust the equities of the parties is that it will tend 
to promote a speedy adjustment of this litigation. If the Com- 
pany is to have the valuation of its plant in 1898, and all the 
rents and profits up to the day of transfer, without any de- 
duction on account of the necessary depreciation between the 
date of valuation and the date of transfer, there would be every 
inducement on the part of the Company to delay this litigation 
and postpone the day of transfer as long as possible by pro- 
ceedings in this Court or in the United States Court. On the 
other hand, if the equities of the parties are so adjusted that 
they are not going to make anything out of that delay, why, 
there will not be the same inducement for delay. 

As to the possibility that the plant should not be making any 
money at the time of valuation, it seems to me offhand that it 
should not receive any more consideration than a somewhat 
similar suggestion did in the Wakefield plant. It was the same 
suggestion. 

Mr. BROOKS. That was in 1 891. 

Mr. MATTHEWS. Yes; but, so far as this question is 
concerned, I don't see any difference between the two laws. 
There is the question of interest and as to who is entitled to 
rents and profits. It doesn't strike me that the Company is any 
worse off by reason of the passage of this act, if it is operating 
a losing venture, than without it. I don't see that the fact 
that the plant is not making any money at the time of valuation 
is any reason why the date of valuation should be changed or 
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why any different rule should be adopted as to interest or the 
receipt of interest and profits. If the business is a losing one, 
the Company would have lost money without the passage of 
the act, and therefore that consideration should not enter into 
the case at all. I may have something further to say upon the 
question to-morrow, after I have looked up the case cited by the 
Chairman. 

The CHAIRMAN. I only put the question for the purpose 
of calling attention to it. 

Mr. MATTHEWS. I am very glad you did. 

The CHAIRMAN. I have no opinion about it. 

Mr. MATTHEWS. Of course, if we are to pay interest, I 
suppose we are to have the rents and profits. I dare say we 
should get more by that exchange rather than less ; but I have 
assumed that the Court would not take that consideration into 
account. 

Now the water power offered in this case presents a great 
variety of legal questions, the first and most important of which 
is probably whether it is offered under the statute at all. The 
power offered, I will say, consists of two parts : first, that used 
in connection with the gas works ; and, as to that, I will dismiss 
it from the case at once, saying that we will, as a matter of elec- 
tion, take the half-mill power of water offered by the Company in 
connection with the gas works, at the price offered, provided it 
is permanent power and provided there is no bonus to be paid 
for it ; otherwise, not. We do that simply as a matter of elec- 
tion, because we consider that the quantity is reasonable and 
that the price is fair. 

As to the power offered at the electric light station, we 
don't want it on any terms, or at any price. We don't want 
anything to do with the water power or the water plant, and we 
desire to raise every substantial or technical objection that we 
can to being forced to buy the plant or to hire the power. 

I suppose that the lucid statement made by Mr. Brooks at 
the last hearing obviates the necessity of my arguing — as I had 
intended to argue, as the Commissioners will see by reading the 
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brief — that this power was not offered for valuation by the 
Commissioners. That argument had been based upon the 
peculiar language of the Company's original oflfer of Jan. 8, 
1898, upon the statements made by counsel for the Company 
at various times during the progress of the case, and upon the 
manner in which the case has been tried for the Company. 
The statute, you will remember, provides that, after a town 
or city has passed the second vote, a company doing business 
in the community may elect to sell its plant and property. 
"Elect to sell" are the words used. Now the Holyoke 
Water Power Company, in its offer of Jan. 8, 1898, said 
that it "elected to sell" its gas plant and its electric light 
plant at a certain price ; and then, in a separate and distinct 
paragraph, went on to add, " and offers to sell by lease," in 
such and such a form, such and such a quantity of water at 
such and such rent. It seemed to us that it was not the in- 
tention of the Company to offer its water power for valu- 
ation by the Commissioners, because it had not used the 
language of the statute, as it had in its offer of the plant, 
and because it had specified that the sale should be by lease, 
and upon specified terms, as to rent, use, and so forth. We 
considered, on the whole, that the Company intended to offer 
its gas plant outright for valuation by the Commissioners, and 
to offer the electric light plant and water plant for valuation by 
the Commissioners ; and also, as appurtenant to the electric light 
plant, the privilege of obtaining water power upon the terms 
specified in its offer, or possibly the burden of hiring water power 
upon those terms. We considered that the offer of water 
power was a conditional offer, to be accepted or rejected as it 
stood upon certain terms as to rent and use, and that the Com- 
pany did not intend to submit its water power for valuation, or 
the terms of its use for determination by the Commissioners. 

That understanding of the Company's position is of course re- 
inforced by what Mr. Brooks said the other day, so it becomes 
unnecessary for mp to argue it ; and I need only discuss the con- 
sequences of that position. We do not yet know, of course, the 
whole thought in the Company's mind. We do not, for in- 
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Stance, know whether they assume that we must pay for the 
water plant at a valuation fixed by the Commissioners, with the 
privilege of having water power upon the terms offered, — that 
is, with the option of entering into such a lease as they tender 
us, — or whether the Company assumes that we must take the 
water plant burdened with the obligation and necessity of enter- 
ing into such lease as is offered. That, however, is not so much 
a question of intent as of construction of the law. It is a ques- 
tion of consequence ; and, being rather a question of law than 
of intent, we have not asked for any information from the Com- 
pany upon the subject since our original failure to obtain it. 
In so far, however, as the Company's intent not to offer the 
water power for valuation by the Commissioners goes, that is 
plain, and therefore it remains only to consider what the conse- 
quences of that position are. 

In the first place, we are inclined to agree with the Holyoke 
Water Power Company, that it has a right to make such an 
offer. We do not see how we can take the position that the 
Commissioners, notwithstanding the attitude of the Company, 
can say that the City shall have the water power at a valua- 
tion; because that would mean the taking of the Company's 
property against its will. It would be substantially a taking in 
invitum of the Company's water power, and, as I argued the 
other day, for such a taking we find no sanction or authority in 
the statute. We therefore stand with the Company as to the 
first consequence of its position; namely, that the Commis- 
sioners have no power to vary the terms of the Company's offer 
of water power against the consent of the Company. That is 
consequence number one. 

Consequence number two, as we contend, is that the water 
power must be omitted from the transfer altogether. If the 
Commissioners cannot value it, we contend that they cannot in- 
clude it in the transfer ; because the whole scope of this Munici- 
pal Lighting Law is that the City shall take such property as the 
Commissioners determine is suitable for the purpose, either at an 
agreed price or at such a price as the Commissioners themselves 
shall determine. Property that is offered upon a set or fixed 
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price, not for valuation by the Commissioners, cannot, we con- 
tend, be included in the award, or transfer, because it cannot be 
transferred at an agreed price, the parties failing to agree, and it 
cannot be transferred at a price fixed by the Commissioners, 
because they have no jurisdiction to fix the price. Consequently, 
it must be omitted altogether. 

The Company cannot claim that this water power offered has 
become annexed or affixed or apptrtenant to the electric light 
site in any legal sense. I shall go into that later. But if it did 
make that claim, the consequence would be that only the power 
as used would have become appurtenant to the site, and they do 
not offer us the power as used. They offer us something en- 
tirely different. They offer us so-called "non-permanent" 
power, which, as I shall have occasion to point out in a moment, 
does not bear any similitude to the actual power that has been 
used to run the electric light station. So that we have this con- 
dition of affairs : A corporation, under the Municipal Lighting Act, 
offers its tangible property, which as a matter of fact has been 
operated by water power, but it does not offer that water power 
at all. It offers a different cla^s of water power, or, rather, it 
offers water power upon different terms ; and it offers this water 
power upon a- rent predetermined by itself, and upon conditions 
as to use which are fixed by itself. 

Can anything be plainer than that such an offer is not an offer 
under the Municipal Lighting Law ? Can anything be plainer than 
the conclusion that the Company — in so far as the water power 
is concerned — has not complied with the requirements of the 
statute as a condition precedent to the creation of any obligation 
on the part of the City to buy its property ? 

The Commissioners understand the position of the City very 
well by this time. We do not want this water power on any 
terms. Any mill owner in Holyoke can make favorably terms as 
compared with those offered in this case, with the Holyoke Water 
Power Company, by private agreement. If we have this plant, 
we haven*t the faintest doubt that we can make favorable terms 
if we want the water power. But we do not want either power 
or plant. We can operate the plant by steam, and it isn't of the 
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slightest use to the City of Holyoke to be burdened with a grant 
of water power, except on advantageous terms as compared with 
steam power. We do not want the water power at all ; but if 
the Commissioners have jurisdiction to include that water power 
in the transfer, then, Mr. Chairman, they must have co-ordinate 
jurisdiction to value it. The whole scope, spirit, and purpose of this 
Municipal Lighting Law is to provide for the transfer from one 
party to the other of certain property and rights, either at an 
agreed price or at a price to be fixed by judicial valuation. There 
is no power under the Municipal Lighting Law to compel a city or* 
town to purchase or to hire property at a price which has neither 
been agreed to by itself or determined judicially by Commission- 
ers. Hence you have no power to value this water power, be- 
cause, according to the Understanding of the law entertained by 
both parties, it has not been offered for valuation. And there is 
no agreement of the parties as to its value. We say it isn't 
worth anything under the terms offered. They say it is worth 
J>i,SOO a year per mill power. Under those circumstances how 
can youi under any conceivable stretch of the imagination, spell 
out authority or jurisdiction to compel the City of Holyoke to buy 
or hire this water power? We say that no such jurisdiction is 
apparent upon the face of the act. We say that to spell it into 
the act would be to violate the underlying purposes of the whole 
law ; and that any such decision by the Commissioners would be 
in violation of the general rule of statutory interpretation which 
should underlie this whole case, — that nothing is to be read into 
this act against the City of Holyoke by implication. 

Our first proposition being that the Commissioners cannot, 
against the consent of the Company, revalue the water power, or 
put any valuation on it, and our second proposition being that 
the Commissioners cannot include it in the transfer if they have 
no power to value it, our conclusion is that, not only must the 
water power be omitted from the transfer, but the water plant as 
well. For what is the value of a water plant without any power 
to run it ? How can you determine that this water power plant 
is suitable to run an electric light station if the City hasn't any 
water power to run it with ? It is no use for the Company to 
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say that we can get power on certain terms. We have the right 
to say that we will not take the power except upon such terms as 
we agree to, or as this Commission determines to be reasonable 
and fair ; and the water plant, without any legal right in the city 
of Holyoke to get water power to run it, is unsuitable for the 
purposes of its use, — not simply financially unsuitable, but phy- 
sically unsuitable. Therefore we say that the water plant must 
be omitted from the transfer. 

That brings down the property which you must value, in so far 
as the electric light plant is concerned, to the electric lighting 
station itself, and the steam plant used to operate it. And an- 
other reason why the water plant must be omitted, if the water 
power is to go, is that the City would plainly be at a disadvan- 
tage in its use as compared with the Company. The City could 
only get water power, on the assumption that I am now arguing 
from, at the terms that the Company has dictated. But the 
Company can get water power to operate this water plant at its 
own terms, because it owns the water power. Here is another 
and distinct reason, founded upon the language of the act, why you 
should exclude the water power and plant. The City would be at 
a disadvantage in the use of it as compared with the Company, 
if it is not to have the water power itself either at an agreed rent 
or at a rent fixed by judicial valuation. 

I should like at this point to ask the Commissioners to consider 
what this water power is in its legal nature, and to note the dif- 
ference between this case and the case of the taking of a dam or 
canal or pond, with water power appurtenant. 

In this case the dam does not pass and is not offered, nor is 
the canal or any part of it. Nothing is offered but the power 
itself, and that is offered under a contract which at the present 
time has no legal existence, but which is to be created for the 
purpose ; so that in reality all that this ** water power " consists 
of is a contract right, to be created for the purpose, on the part of 
the lessee to have the Holyoke Water Power Company maintain its 
dam and canal system and let a certain quantity of water through 
the wheels, and a co-ordinate obligation on the part of the lessee to 
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pay a certain rent for the power thus procured. This is not that 
kind of water power which goes to enhance the value of a dam 
or land, the fee of which is the subject of transfer ; it is nothing 
but a contract obligation arising and running in future. And I 
ask the Commissioners to bear that fact in mind in consider- 
ing some of the legal points to which I am now about to refer. 

Such a right is not an easement at the common law. That is 
well settled. Water power depending for its existence upon the 
maintenance by another of a dam is not an easement in land. It 
is at most a capacity of land ; that is to say, the opportunity to 
get it may enhance the value of land as indicating a capacity of 
use. That is the expression used in the tax cases involving the 
question of water power of this sort. In other words, it is in its 
essence not an easement in land, much less land itself, but it is a 
personal contract obligation, consisting of mutually dependent 
covenants, on the one part, to maintain a dam and let a certain 
quantity of water down, and, on the other hand, to pay a certain 
rent. 

The contract not being existent on the day of valuation, it may 
well be suggested, at least, that this water power is not property 
at all within the meaning of the statute, and perhaps for that 
special and additional reason should be excluded by the Commis- 
sioners from consideration. We do not press this point with 
great confidence, because it is unnecessary, and because it does 
not lie in our own minds as clearly as we would like to have 
it. But we ask you to consider it ; and, if you do, you can 
hardly escape the conclusion that the kind of water power 
offered in this particular case is not land or an easement of 
land, is not property in any ordinary business or legal sense, 
but is nothing but an offer to create a contract, or an invita- 
tion to us to become a party to a contract ; and as such we 
submit, not with absolute confidence, but still for what it may 
be worth, that it is not within the scope of the Municipal Lighting 
Law at all. 

However this may be, whether you consider that this water 
power offered is so removed from " property and plant," the only 
two words that are used in the act, as not to justify you in in- 
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eluding it at all, or whether you consider that it is within the 
scope of the Municipal Lighting Law, you must exclude it for the 
reasons that I have already mentioned, — because it is not offered 
for valuation, and for the further reason that you cannot make 
the City of Holyoke indefinitely and perpetually liable on a 
covenant for rent. As I argued the other day, there is no 
authority given by this statute to impose perpetual obligations 
upon either party to this suit. You cannot against the con- 
sent of the Holyoke Water Power Company, it seems to me, 
take their property, or compel them to give us in perpetuity a 
certain quantity of water. If they do not offer it for valuation, you 
cannot force them to give it to us at your valuation. In like 
manner and for the same reasons you cannot force the City of 
Holyoke to become a party to a lease involving the obligation to 
pay a perpetual rent. The very most that could be done, as we 
regard the law, towards incorporating this water power in the 
transfer is to include it in such a way that the City would get the 
benefit of it without being bound, while the Company, on the 
other hand, would not be bound to furnish the water if the City 
did not pay. That could be done by k common law grant or lease 
of water power upon condition subsequent, like a deed poll, 
without mutual covenants of rent. That is to say, if the Holyoke 
Water Power Company should enter into a contract to furnish 
power upon condition that the City of Holyoke paid for it a cer- 
tain rent, with the right to re-enter and cancel the contract in 
case the City failed to pay the rent, such an instrument as that, 
in the nature of a deed poll, would be a perfectly good convey- 
ance at the common law, and would entirely protect the rights of 
the Company while not imposing upon the City of Holyoke any 
perpetual obligation in the shape of rent. 

If, therefore, the Company had offered this water power in this 
case for valuation by the Commissioners, we should urge that the 
Commissioners could not bind the City of Holyoke to become a 
party to a lease involving a perpetual covenant on its part to pay 
rent, but that the most that the Commissioners could do would 
be to value the water power to be leased to the City of Holyoke 
upon a deed poll, with the rent secured by means of conditions 
subsequent rather than by covenant. % 
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This is a very important part of this case in the event that for 
any reason, Mr. Chairman, the Commissioners should conclude 
that they have power to value the water power offered. I do not 
see how they can ; but if they do, then we desire to press, with 
all the conviction that we are capable of indicating, our belief in 
the position that the Commissioners cannot, in the absence of 
express authority in the act, force the City of Holyoke to become 
a party to any instrument involving the perpetual payment of rent. 
No such power is found in the statute, and to read it into the stat- 
ute by implication would be to violate every principle of the law of 
statutory interpretation and would not accomplish anything that 
is necessary to be accomplished in this case ; because the rights 
of the parties can be adequately secured in the manner I suggest 
by having the lease of water power take the form of a deed upon 
condition subsequent, — a lease upon a rent reserved by condition 
rather than by covenant. The Company is protected in that 
form of deed, because if the rent is not paid, the obligation to fur- 
nish water ceases ; and the City is protected, because if it does 
not want to pay, it does not have to. If it does not want the 
water power, it need not pay for it ; and if the City does not pay 
for it, the Company does not furnish it. The rights of both par- 
ties are protected in such an agreement just as well as they would 
be in a lease with covenants of rent, and such a form of instru- 
ment does not violate what we conceive to be the essential rights 
of the City. 

I argued this question in a more general way the other day, 
and I do not know that it is necessary to say anything further on 
the subject now, except that we consider it to be perfectly clear 
that there is no authority to be spelled out of the act to bind the 
City of Holyoke to pay rent in perpetuity. 

Nor can the Commissioners capitalize the rent proposed. 
There has been no serious attempt in this case to suggest the pos- 
sibility of capitalization in a case like this. It would be obviously 
inappropriate as applied to anything but permanent water 
power, or water power that was guaranteed for a given number 
of days. This so-called non-permanent power, Mr. Chairman, is 
not only not permanent, but the number of days is fluctuating. 
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It is not even guaranteed power ; that is, the number of days of 
restricted use is not fixed by covenant. And that being the case, 
the days of restricted use being a fluctuating factor, it being 
wholly uncertain how many of them there will be, no process of 
capitalization can be resorted to which would not put the City in 
the position of having paid for water which it might not get. 
The non-permanent form of lease is fair enough in this regard : 
it provides for a rebate when there is no water ; but if you capi- 
talize the rent in advance, you cannot deduct the rebate, and the 
lessee will pay for what he does not get. Consequently a lease of 
water power upon anything like the terms of non-permanent 
power, so called, is incapable of capitalization. No one was ever 
known to make a cash payment for water power of this indefinite 
character, and I conceive it impossible that it should seriously 
occur to the Commissioners as being applicable to this case. 

Having stated in the negative, Mr. Chairman, the powers and 
duties of the Commissioners in this case with respect to the water 
power offered by the Company, having stated as well as I could, 
although briefly, what in my judgment the Commissioners could 
not do, you may well ask the question whether in our contention 
the Commissioners can do anything with the question of water 
power. And you may not be prepared to have us suggest that 
you can. 

Mr. BROOKS. That you can or can not ? 

Mr. MATTHEWS. That you can. We believe that you can 
and properly may value the water power in this case for certain 
limited but useful purposes. You cannot compel the Holyoke 
Water Power Comj^any to lease this power to us on any terms 
different from those which it has offered. You cannot force the 
City of Holyoke to pay •anything by way of rent that it does not 
want to pay for this or any kind of water power. You cannot 
capitalize the rent in advance. But you can, according to our 
view of the law, value this power under the section which pro- 
vides that the Commissioners " may fix the terms and conditions 
of the transfer/* We do not understand that that clause would 
justify the Commissioners in forcing the Company to sell its water 
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power on terms that it does not want to, or in forcing upon the 
City a perpetual rent th^t it does not want to assume, or in doing 
anything else which is entirely inconsistent with the general 
spirit of this law and unnecessary to the administration of it. 
But we think that those two words, " terms " and " conditions," 
and the authority granted in the clause comprising them, may 
well be made use of by the Commissioners to suggest the proper 
terms for a lease of water power as a condition precedent to the 
transfer of the water plant. 

I have already argued that without water power upon reason- 
able, fair, and equitable terms, the water plant is not suitable for 
the purpose of running an electric light station, and that the City 
in the use of it would be at a disadvantage as compared with the 
Company, and I have argued that with water power on the terms 
offered the plant would be wholly unsuitable. But does it not 
follow that the Commissioners, taking advantage of the clause 
authorizing them to fix the terms and conditions of the sale, may 
at least go so far as to say that the City of Holyoke shall be 
obliged to take the water plant, provided the Holyoke Water 
Power Company makes a proper offer of water power, — i,e,^ offers 
a suitable and reasonable lease upon fair terms ? If the Com- 
missioners may go as far as that, and we are prepared to concede 
that they may, — although we are not anxious that they should, 
because we do not want anything to do with this water power or 
plant if we can help it, — if the Commissioners can go as far as 
that, it necessarily follows that they may consider the evidence 
in the case upon the value of this water power and determine for 
themselves what would be a proper lease as to rent and terms of 
use, and then say to the Holyoke Water Power Company, " We 
will compel the City of Holyoke to take this plant, provided you 
tender to the City a lease in this form and on these terms," and 
say to the City of Holyoke, " We will compel you to buy this 
water plant, provided the Holyoke Water Power Company is 
willing to guarantee you power upon the terms that we have 
determined to be reasonable and fair." 

Such a course, Mr. Chairman, would not result in any finding 
by the Commissioners which would be obligatory upon either 
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party to this controversy in every sense of the word. It would 
not bind the Holyoke Water Power Company, because, if it did, 
it would amount to a taking of its property ; and it would not 
bind the City of Holyoke if it did not bind the Holyoke Water 
Power Company, because there must be mutuality to constitute 
a judicial valuation.' But it would have this great practical 
merit, that it would furnish the basis, and the only basis that we 
can conceive of as reasonable or possible, for a transfer of the 
water plant from the Holyoke Water Power Company to the 
City. Otherwise we see no escape from the conclusion that you 
must leave the water plant, with the water power, out of the 
case. 

Notwithstanding the belief that we have entertained from an 
early stage in this case that the Holyoke Water Power Com- 
pany did not offer its water power for valuation by the Commis- 
sioners, notwithstanding our opinion that as a matter of law the 
necessary result of that position was that the Commissioners 
could not value it in any obligatory sense, we have nevertheless 
gone into the question of the value of this power in the belief 
that, under the clause that I have now called attention to, the 
Commissioners would find it within their jurisdiction to put a 
value upon the water power for the purpose of suggesting a 
proper lease as a condition precedent to the transfer of the water 
plant. 

The case has not been tried for the City upon the theory that 
the Commissioners had the right to fix an obligatory figure, a 
conclusive figure, upon the water power, binding upon both 
parties, because we have understood that it was not offered for 
valuation ; but we have gone into the value of the water power 
sufficiently, in our judgment at least, to indicate to the Commis- 
sioners what rent they should put upon the power which is 
offered, and what terms they should prescribe, the rent and 
terms to be incorporated in a lease which is to be suggested 
by the Commissioners as a condition precedent to the compulsory 
purchase by the City of Holyoke of the water plant. 

Of course, this argument does not apply to the rest of the 
electric light plant. The electric lighting station proper and the 
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Steam plant can be treated as a separate entity. They are ca- 
pable of turning out electricity by themselves, although not very 
economically; and the water plant and water power are not 
strictly necessary. The steam plant is used for four or five or 
six days each year to run the station, and could be used all the 
time, although we should have to make changes in the ma- 
chinery in the steam plant. We should certainly rip the electric 
lighting apparatus entirely out and throw it away. But still the 
electric and steam plant as a whole, is capable of independent 
use apart from the water plant for conducting the business of 
electric lighting in Holyoke. Therefore it is perfectly possible 
to leave the water power and water plant without interfering 
with the rights of either party. 

Mr. BROOKS. Mr. Matthews, I want to be sure that I 
understand you; and if you do not object, I would like to ask you 
the question as to whether, in your statement that the Commis- 
sioners can impose a lease upon the City of Holyoke — 

Mr. MATTHEWS. It cannot. 

Mr. BROOKS. I understood you to say they could — 

Mr. MATTHEWS. No. 

Mr. BROOKS. — on proper terms. 

Mr. MATTHEWS. Oh, no. I didn't say anything of the 
sort. 

Mr. BROOKS. Very well. I misunderstood you. 

Mr. MATTHEWS. Possibly it was my fault : I did not 
make myself clear. I said that the Commissioners have no 
power, under any conceivable circumstances, to impose a perma- 
nent rent upon the City of Holyoke. I suggested that they may 
have jurisdiction to indicate a proper form of lease, which shall 
be executed or tendered by the Holyoke Water Power Company 
as a condition precedent to any obligation on the part of the 
City to take the water plant. I had not, Mr. Brooks, as far as I 
had got, stated what should be in that lease. 

Mr. BROOKS. It was out of order. 

Mr. MATTHEWS. I do not object to Mr. Brooks's antici- 
pation of one point. I was about to go on and describe how the 
Commissioners should value the water power for the purpose of 
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determining this tentative or suggestive form of lease; and I 
might as well say now what I should hdve said later on if left to 
myself, — that here, for this purpose, as well as elsewhere, the 
Commissioners should not impose a perpetual rent upon the City, 
even in this tentative or suggestive form of lease, but the lease 
should be drawn, as I suggested, in the form of a covenant to 
maintain the dam and furnish the water power upon condition 
subsequent rather than upon a covenant of rent. You will find 
that the form of deed that we have suggested at the end of part 
I of the brief is drawn in this shape ; that is, it is a common law 
conveyance upon condition subsequent, giving the Holyoke Water 
Power Company the right to re-enter at any time, and absolving 
it from all its obligations if the rent is not paid, but containing 
no covenant of rent itself ; just like a mortgage without a note, 
— a common form of transaction. 

I have got thus far with my argument, Mr. Chairman : that 
for the purpose of suggesting a suitable lease, such a lease of 
water power as, if offered by the Holyoke Water Power Com- 
pany to the City, would make the water plant suitable for the 
purposes of its use, the Commissioners can value this water 
power, and thus indirectly impose their valuation upon the par- 
ties. The question, then, is how they shall value it. 

I have already discussed by anticipation one branch of that 
inquiry, namely, that they should prescribe the terms or fix the 
terms of lease in such a manner as will not impose upon the 
City of Holyoke an obligation to pay rent in the future, — an 
obligation which the City as a municipal corporation, so far as I 
understand the law, would have no right to enter into. 

The other principles to be borne in mind are briefly these. I 
will enumerate them first, and then I will consider them in 
detail. These are the principles upon which we claim the Com- 
missioners must lawfully value the power offered, in case they 
value it at all ; and only, as we claim, for the purpose of suggest- 
ing a proper lease as a condition precedent to the transfer of 
the water plant. 

In the first place, the kind and quantity of power should be 
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that actually used at the plant rather than that ofifered by the 
Company, qualified perhkps by this consideration : to the extent 
that the Company has the legal right to grant such power at the 
present time. 

In the second place, the annual compensation or rent — I 
shall hereafter use the word " rent '* in its broader sense, as in- 
cluding the price reserved by condition subsequent as well as the 
price reserved in a special covenant of rent — is to be the value 
of the power granted for the purpose of operating a central 
lighting station. It should be the value of the power actuaUy 
used for the purpose for which it is used. 

Having found the annual value of the power actually used and 
reasonably necessary for the operation of this electric light 
station, the Commissioners then have an annual sum which they 
may use to represent rent, or interest on a bonus, or both, as they 
see fit. It is immaterial to the City, or to the Company, so far 
as I can see, how that annual compensation is apportioned 
between rent for the power and interest on the bonus. You 
could charge it all as rent and have no bonus. You could charge 
it all by way of interest on the bonus and have no rent, subject, 
of course, to the consideration that I have already mentioned, 
that you cannot capitalize the rent in advance. Or you could 
do partly one and partly the other. You could say that part of 
this annual sum or value of the water power should be considered 
as rent and part of it should be regarded as interest on the 
bonus. 

Then in getting at the annual value of this power, actual sales 
of water power, so far as they may be found in the evidence, 
should take precedence in your deliberations over calculations, 
however ingenious and however apparently conclusive, by experts, 
however great in their reputation. 

In the next place, in the absence of conclusive evidence 
derived from actual sales — and I may say, in passing, that there 
have been no actual sales of water power on the conditions, 
terms, under which the plant has been operated — in the absence 
of such evidence, recourse may properly be had to arithmetical 
computations based upon the cost of producing an equivalent 
amount of power by steam. 
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Finally, we contend that particular weight should be given 
in this case to the Company's admission, made under oath, 
as to the annual value of the power used to operate the electric 
light plant. 

Going back and taking those matters up in detail, or at least 
in such detail as I think necessary in this argument, the first 
point that I make is that in endeavoring to frame this tentative 
or conditional lease — or I may say, in passing, if you have occa- 
sion for any other reason to value the water power; and all that I 
now say applies to any valuation that you may make, whether on 
our theory or the Company's theory or some theory of your own, 
as to the water power offered in this case — the first considera- 
tion to be borne in mind is that the kind and quantity of power 
should be that actually used at the plant. 

There is no non-permanent power used in connection with the 
electric light station ; none whatever. That expression, as many 
others that might be used, relates simply to the terms of a con- 
tract, and there is no contract in this case. Mr. Goulding him- 
self in Vol. IX. states the matter as well as I can. The non- 
permanent power is created by the lease. It is simply a short 
and convenient expression adopted by the Holyoke Water Power 
Company to designate one of the many forms which it has of 
leasing water power, and until a lease is created upon those 
terms, there is no non-permanent power in the case. 

So much from the legal standpoint. It is water power simply 
that is being used there. It is not under lease at the present 
time. Therefore it hasn't any legal existence or status as " non- 
permanent " or as any other kind of power. 

As to its mechanical desig^tion, it is surplus power, using 
that word in its ordinary hydraulic sense. That was freely ad- 
mitted by Mr. Sickman, and is obviously so. The water power 
that is used, and all the water power that can be used at this 
plant, is surplus power. That is, it is the excess yield of the 
stream above the guaranteed permanent dry year yield ; for that 
has all been leased. It is abundantly proved in the evidence that 
all the permanent power on the first level canal was leased years 

Vol. XVII. 
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and years ago. Mr. Sickman, Mr. Gross, and everybody else 
say so. The last lease of permanent power on the first level 
canal was given some twenty years ago, and there has been no 
permanent power available on the first level canal since, unless it 
can be carved out of the i ^ mill powers that the Company itself 
has reserved in all its leases of non-permanent power. 

There may be some room for doubt or for speculation in the 
minds of the Commissioners whether, as a matter of fact, the 
Holyoke Water Power Company has not been drawing on these 
17 mill powers to run this electric light station. They have been 
using the power right along without reference to restricted days 
or any other limitations to which the non-permanent power is 
subject, and they may have been drawing upon the 17 perma- 
nent mill power which they have the right to use on the first 
level canal and which they do not use, because the Cabot Street 
mill is mostly empty. But however that be, they do not offer 
us any part of those 1 7 mill powers. What they offer us is sur- 
plus power, in the hydraulic sense, conveyed or leased to us under 
such terms and conditions as they have been in the habit of 
denominating " non-permanent," and which I will designate by 
the same convenient expression. 

Some suggestion was made at some one stage of the case, or 
by some of the expert witnesses for the Company, that there had 
been some appropriation or assignment of water power to this 
particular lot of land, but that was shown conclusively by Mr. 
Sickman and others not to have been the case. You cannot ap- 
propriate water power except by some legal instrument. There 
has been no legal appropriation in any sense, either of permanent, 
non-permanent, or surplus power, for use at this electric light 
plant. That fact was practically admitted by both Mr. Gross and 
Mr. Sickman before they left the witness stand. The most that 
could possibly be claimed by the Holyoke Water Power Company 
in the way of an appropriation of water power at this plant would 
be under the rule laid down by a majority of our Court, in the 
Whittenton Mills case (164 Mass.), where a deed of land in con- 
nection with which water power had been used was held to pass 
the water power as appurtenant. 
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The Court applied that rule, in derogation, perhaps, of what 
had previously been understood to be the common law, by 
a majority of only one, the Court standing 4 to 3 ; and if 
that case is to be regarded as permanently fixing the law of 
Massachusetts, all it means is that the power as actually used 
at a given plant may as against the grantor become annexed 
to the land and pass by a conveyance between the parties with- 
out mention of the water power. But the Company does not of- 
fer us the power actually used at this plant. They offer us 16 
" non-permanent " mill powers ; they offer us power, upon certain 
definite, prescribed terms, which bear no relation to the manner 
in which this plant is actually being run. It is a different kind 
of power from that actually used, and the quantity is six or seven 
times as great, or more. The plant used an average, for in- 
stance, of 3}^ mill powers per day. According to the majority 
of the Court in the Whittenton Mills case, that was the amount 
of water power that would pass. The Company want us to take 
16 mill power a day, five times as much, and to pay for it as 
though we used it 24 hours in a day. There is no room in this 
case to work in an appropriation or an assignment of water power 
as appurtenant to this land, except you take exactly the amount 
used and adopt the exact manner of its use. And I go one step 
further : if that doctrine is to be invoked, I should say that we 
ought to have the benefit of the rent or the value as sworn to 
by the officers of the Company in their annual returns to the Gas 
Commissioners; namely, $4,500 a year. 

(Adjourned to Friday, Dec. 27, 1901, at 10 a.m.) 
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Boston, Friday, Dec. 27, 1901. 
The Commissioners met at the Court House at 10 a.m. 
Mr. MATTHEWS'S ARGUMENT, resumed. 

Mr. MATTHEWS. Mr. Chairman, I have looked at the 
case suggested, Braintree Water Supply Company v. Braintree^ 
146 Mass. 482, and I do not find that the decision throws any 
light upon either question that was under discussion yesterday, 
namely, as to what the date of valuation should be or upon the 
question of interest. 

Mr. COTTER. The title to the property passed to the town 
as of the date the town voted. 

Mr. MATTHEWS. As I read the decision, Mr. Cotter, the 
final vote of the town fixed the rights of the parties, as if they 
liad entered into a contract, and I rather assumed from that that 
the valuation was to take place as of that date, but I don't find 
anything in the report of the case to indicate that was so. 

Mr. COTTER. You recall that Judge Knowlton used this 
language : that the Water Company obtained its property con- 
ditionally, that it was offering it in the market, and the moment 
the vote was consummated, the title passed. 

Mr. MATTHEWS. I don't remember that the Court said 
the title passed. I may be in error, but I read the opinion with 
that suggestion in mind, and I didn't find it. 

Mr. BROOKS. They took possession, didn't they? 

Mr. COTTER. It says in effect, however, that the title had 
passed, that the Water Company obtained its title conditionally, 
and said, What will you give us for it ? And the moment the town 
says, We will give you so much, the title was effective. Under 
the local water act, — that may not help us here, but it is pretty 
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generally held that when the town voted to purchase, the title 
passed, — the Commissioners were entitled to take possession, 
and the town charged with interest from that date. 

Mr. MATTHEWS. I think so. I think that is the usual 
rule. That is what I have understood to be the effect of our 
water charters. But here we have a case where they don't have 
possession until the actual conveyance or payment, and we think 
that the date of valuation must be the date of the Company's 
offer, and that interest should follow possession. The party en- 
titled to possession and enjoyment of the property is entitled to 
the rents and profits, if there are any ; and the party not in pos- 
session, but to come into possession later, does not pay interest 
in the mean time. 

CWf course this construction of the law, or any construction of 
the law, I take it, would leave it open to the Company to continue 
the operation of the plant or not; as it saw fit. Up to the pres- 
ent time, so far as the evidence goes, the plant is in operation by 
the Company, although we claim it has been allowed to deterio- 
rate physically. If at any time before the transfer of the plant 
the Company should see fit to cease the operation of it, the only 
result, perhaps, would be to render it impossible for the Company 
to collect its value as a going concern. If it isn't going at the 
day of the transfer, would the Company, we suggest, be entitled 
to a valuation upon that basis, and to the special value that the 
plant would have as a connected going plant ? This leads me to 
suggest that possibly the Commissioners may desire to guard 
against that contingency in their report. 

Before resuming my argument at the point at which I broke 
off last evening, I would like to suggest one illustration which 
may have occurred to the Commissioners, as to the inapplicabil- 
ity of the test of reproductive cost, an illustration based upon 
one of the greatest financial undertakings that the world has 
ever seen. We know, of course, that the owners of the Panama 
C^nal are trying to unload that property upon the United States 
government. Now there is a property which may have cost 
two or three hundred millions of dollars ; its reproductive cost 
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would be approximately equal to the original cost, somewhat 
less, but not perhaps materially less. But its present value 
seems to be somewhere in the vicinity of only forty millions of 
dollars, as reported by the United States Commission. There 
is the most conspicuous illustration that I can think of, of the 
difference between present value and reproductive cost. 

Resuming my argument where I dropped it last night — 

The CHAIRMAN. What page, Mr. Matthews.? 

Mr. MATTHEWS. I am not following the. brief very 
closely. I am*on page 172. 

The CHAIRMAN. Oh, all right. 

Mr. MATTHEWS. I was developing to the Commissioners 
the principles of valuation which it seemed to us should be ap- 
phed by them in case for any reason they see fit to value the 
water power that is involved in this- case, either for the condi- 
tional purpose that we ourselves suggest or for any other pur- 
pose. Whether the Commissioners conclude that they have 
jurisdiction to value this water power and to force the City to 
take it at such valuation, thus rejecting the contention of both 
parties to this controversy in that regard, or whether they see 
fit to adopt our suggestion and put a value upon this water 
power to be used as the basis for a tender by the Company as 
a condition precedent to the acquisition by the City of the water 
plant, or whether the Commissioners, for any other reason that 
I have not suggested, see fit to value the water power in this 
case, it must, we conclude, be valued according to the terms of 
the Municipal Lighting Act ; that is, upon the same basis as is 
prescribed by Section 1 2 of the Municipal Lighting Act for the 
valuation of the property which is to be transferred from the 
Company to the City. 

The first proposition that I laid down for a valuation of the 
water power in this case, in conformity with this suggestion, was 
that the thing itself that was actually used at the plant must be 
valued ; that is, you must value such water power as was as^a 
matter of fact used for the operation of the plant, and not such 
other water power or water power upon such other terms as the 
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Company may see fit to tender. The statute says that the City 
shall acquire by transfer — acquire by purchase property used 
and suitable for, " used and suitable for." There is no obliga- 
tion on the party of the City to acquire water power any more 
than any other kind of property that is not used for the operation 
of this plant. The first question, therefore, that the Commis- 
sioners must determine is the nature, quantity, and terms upon 
which water power is actually used at the electric light plant ; 
and they will at once conclude, as I argued yesterday, that 
there is no question of non-permanent power, there is no 
question of surplus power, there is no question of anything 
but water which is drawn through the wheels of the electric 
light station, to such and such an amount, at such and such times 
during each and every day of the year. The uncontradicted 
evidence in the case is that that amount of power varies from 
about I mill power or a little more in the forenoon in summer 
to 8 mill powers at the peak of the load in the winter evenings, 
and that the average is about 3J^ mill powers on the basis of 
the 339 days during which the plant is operated by water 
power. 

Having found the kind of water power that was actually used 
at the plant, it should be valued at its value for the purpose of 
operating an electric lighting station, because the statute imposes 
upon you the duty of valuing all property that is to be valued 
by you at all at its value for the purposes of its use ; and in this 
case the purpose for which the water power in question is used, 
has been used by the Company, and will be used by the City, is 
to operate a central lighting station. Having determined, then, 
the amount of power, or, more strictly speaking, the amount of 
water which from day to day. is required to operate this plant, 
and having fixed its annual value for the purpose of its use, that 
is, to operate an electric lighting station, it then becomes a 
matter of indifference, within certain limits at least, whether 
you treat that annual value as wholly rent, as wholly interest 
on the amount paid for the privilege, or as partly interest and 
partly rent. 

I then went on to suggest that, in determining the value of 
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this water power for the purpose of its use, a test of actual sales, 
if there were any, would be the most conclusive evidence and 
assistance that you could ask for. Unfortunately, however, there 
is very little evidence in the case as to the market, selling price 
or value of water power to operate an electric lighting station. 
We shall show you, however, that there is some evidence in the 
case upon that point, and that actual sales or leases of water 
power to operate a central lighting station in Massachusetts have 
been put in evidence in this case, particularly in the instance of 
the United Electric Light Company of Springfield. And we ask 
you to give to that instance the weight which is fairly due to it 
under the rule of law which I endeavored to emphasize yesterday, 
that the test of actual sales — actual leases in this case — is 
superior to any valuation reached by calculation or dependent on 
expert opinion. In the case of the United Electric Light Com- 
pany the Commissioners will recollect that the water power is 
paid for as measured, — that is, according to the actual quantity 
which passes through the wheels of the electric light plant, — and 
that the amount paid, reduced to Holyoke conditions, is less than 
$4,500 per annum for 8 mill powers. If that instance should 
seem inconclusive, the Commissioners may seek the assistance of 
calculations, computations, or expert opinion as to the value of 
the water power involved in this case. 

These opinions, computations, and calculations, if used at all 
by the Commissioners in this case, must be constructed properly. 
They must be founded upon a correct theory for the valuation of 
water power, and they must be confined also to such computa- 
tions or opinions as result in the value of the water power for 
the purpose of running an electric light station. You must 
eliminate and disregard all calculations or computations or opin- 
' ion evidence tending to show the value at large of water power, — 
this water power or any other water power offered in Holyoke. 
The value of >vater power to operate a paper mill or for any 
other larger use, for any manufactory that would rim on a 
24-hour load throughout the year, is immaterial, because you 
are confined here, as throughout this case, to the value of the 
property — power in this instance — for the purposes of its use ; 
that is, to run a central lighting station. 
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In the next place, the valuation of water power, whether for 
any purpose or for any particular purpose, must be based upon 
a comparison with the cost of creating an equivalent amount 
of power by steam in a modem standard steam plant; that 
is, under what Mr. Allen designated as normal commercial 
conditions. 

That is a most important rule of valuation. It is founded not 
only in common sense, it is not only the rule always applied, so 
far as I know, in water power cases, but it has, as it so happens, 
the sanction of the courts in a number of well-considered deci- 
sions. Four of them are cited on page 177 of our brief, and I 
will call, particularly, the attention of the Commissioners to the 
New Jersey cases: Butler Hard Rubber Co, v. Newark^ and 
Sparks Mfg. Co. v. Newton, 

One of them, I think the latter, contains' the most elaborate 
and interesting discussion of the proper way to value water 
power, which in that particular case, as here, was non-permanent 
or surplus, that is to be found anywhere in the books. 

This elementary proposition, founded not only on common 
sense, but upon what we all know to be the practice in water 
power cases, and upon the decisions that you must get at the 
value of water power by contrasting the cost to procure an 
equivalent amount of power by steam in a modern standard 
steam plant of current commercial design, has been systemati- 
cally ignored by the witnesses for the Company in this case. 

They began their valuations of water power by contrasting or 
comparing the cost to operate this particular water plant with 
the cost to produce an equivalent amount of power by steam at 
the particular steam plant owned by this corporation. Now that 
steam plant is a mere auxiliary steam plant, unsuited for the 
profitable operation of a central lighting station by itself ; not, of 
course, incapable of being used for that purpose, but incapable of 
being used economically and profitably for that purpose without 
many changes in the t)rpe of plant, such as compounding the 
engines and running them condensing, and introducing a smaller 
engine to carry the load during the hours of light consumption. 

This plant was intended to be operated by water power, and 
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as a matter of fact has been operated by water power, with the 
exception of periods aggregating only five or six days annually. 
During those five or six days the Company could well afford to 
run the plant by means of an ordinary, simple, and inexpensive 
auxiliary steam plant. But to base the value of its water power 
upon the cost of operating the entire plant all the year round by 
means of this auxiliary plant with its simple, uncompounded en- 
gines, run non-condensing, would result in an extravagant and 
fictitious value for the water power ; because if the cost for water 
power is not to exceed the cost by steam, then the less efficient 
the steam plant, the higher will be the valuation for the water 
power. 

You will find that this was the theory upon which the wit- 
nesses for the Company in their case in chief endeavored to work 
out a value for this water power of JS 1,500 per annum per mill 
power. They could have got a higher value still if they had had 
a still less efficient steam plant to work from. The worse the 
steam plant, on this theory, the more valuable the water power. 
That is an obvious and conclusive reason against the validity of 
this method of valuation. 

I might illustrate still further, although that would seem to be 
sufficient. If you are to base the value of water power, not upon 
what it ought to cost to produce power by steam under normal 
commercial conditions, but upon what it would cost to produce 
power by steam at some particular plant, then not only does the 
value of your water power vary in inverse proportion to the 
efficiency of the steam plant that you select for the purpose, but, 
if you have many steam plants, you have many valuations for one 
and the same thing. 

Suppose there were a dozen miHs along the first level canal 
operating auxiliary steam plants, or complete steam plants, as 
you please. The value of the water power must be the same for 
all. There ought to be no difference — there cannot be any dif- 
ference — in the value of water power upon fixed terms and con- 
ditions all along the first level canal. But upon this theory, which 
the Company has evolved to meet the exigencies of their case, 
the value of that water power would be different according to 
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the steam plant that you selected, and you would get a different 
valuation for the same thing by basing the computation upon the 
cost at these different steam plants. The more steam plants you 
had, the more valuations you would reach ; and none of them, 
Mr. Chairman, would throw any real light upon the value of that 
water power, unless the particular steam plant used was a 
standard modern plant. 

That is one fundamental error which the Commissioners, of 
course, will avoid. They will do as other commissioners have al- 
ways done in similar cases. * They will endeavor to ascertain the 
value of this water power by considering what it would cost to 
create an equivalent amount of power by steam produced in a 
plant of normal commercial type, — that is, with compound con- 
densing engines. 

But that is not the only error which the witnesses for the 
Company. deliberately adopted in order to magnify the value of 
the water power in this case, and to bring it from the JS600 or 
less which had been actually paid in Holyoke for water power 
upon a non-permanent basis up to the JS 1,500 which they were 
asked by the Company in this case to find. They not only com- 
mit the error of basing the value of water power upon the cost to 
produce steam at an inadequate plant, a plant' which they admit 
themselves to be expensive in operation, but they ignore com- 
pletely the fact that, if the plant is to be operated by water power, 
there must be a double investment. In the comparisons which 
the Company made, when putting in its case in chief, the fixed 
charges, that is, the cost to carry the investment, were ignored 
upon both sides of the calculation, and that, of course, is the same 
thing as assuming that they would amount to the same in each 
case ; whereas, as anybody can see upon a moment's reflection, 
the fixed charges, that is, the annual cost to carry the investment 
for interest, taxes, and depreciation, are much more with a water 
plant which requires an auxiliary steam plant than for a plant 
which is operated by steam power alone. 

It is mainly by virtue of those two fallacious assumptions or 
processes that the witnesses for the Company were able to bring 
themselves to testify to a value of $1,500 per mill power for the 
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water power offered in this case ; but they committed other er- 
rors and absurdities. They assumed an excessive cost for coal, 
and they introduced other minor irregularities into their calcula- 
tions ; but the essential vice of their original computations was 
the double error that I suggest : first, in attempting to get the 
value of water power by a comparison of what it would cost to 
produce an equivalent amount of power in a particular plant, 
which they admit was an expensive one to operate ; and, sec- 
ondly, by assuming that the annual cost to carry the investment 
would be the same in either case, whereas as a matter of fact it 
must be more for a plant operated by water power which is not 
permanent in its character and requires an additional investment 
for an auxiliary steam plant. 

Even these errors were not sufficient to satisfy the greed of 
the Company, or to convince its experts that they were justified 
in assuming a value of JS 1,500 per mill power for water power 
upon the non-permanent basis, and some of them resort to even 
greater intellectual eccentricities than those I have suggested* 
For instance, Mr. Foster and Mr. Whitham invented the ingen- 
ious scheme of fixing the value of water power upon a compari- 
son with the cost to create an equivalent amount of power by a 
steam plant operated by engines run condensing, and hiring 
water at the City water supply rates for the purpose, — a practice 
which, of course, no owner of any steam plant could ever afford 
to adopt. The witnesses themselves say that no plant would be 
run in that way ; but of course, if you adopt that theory, you can 
very easily get a very high valuation for water power. 

It remained for Mr. Whitham to invent a still more ingenious 
way to magnify the value of the water power involved in this 
case. He worked out a valuation based upon what it would tost 
the City of Holyoke as a municipal corporation, burdened with 
labor statutes, and with a certain fixed price for labor higher than 
commercial rates, to operate this particular steam plant. That, 
of course, is a consideration which has not anything to do with 
the value of water power in this case. 

I might continue, Mr. Chairman, but I will leave it for my 
associate to go into this matter more fully, showing how the 
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witnesses for the Company floundered around from proposition to 
proposition, every one of them founded upon fallacies similar to 
these which I have indicated. Eventually, however, the Water 
Power Company's witnesses came down, in theory at least and 
on the face of it, to computations as to the value of water 
power based, as they should have been at the outset, upon the 
cost to procure an equivalent amount of power by a standard 
steam plant. Those calculations will be found in the evidence 
for the Company in rebuttal. They are erroneous, not because 
of the adoption of the particular fallacies that I pointed out, 
because those were wisely discarded, but for other reasons ; as, 
for instance, in assuming that the plant would be operated upon 
a continuous 24-hour load throughout the year, and in other 
particulars which will be referred to by Mr. Green. 

I will pass from the argument that in valuing the water 
power you must consider the cost to produce an equivalent 
amount of power in a standard commercial steam plant,, such a 
steam plant as would be introduced in ordinary commercial 
practice, with a quotation from the case in 57 New Jersey 
Equity, in which the Court says, "Of course it" — that is, the 
water power — 

The CHAIRMAN. What page ? 

Mr. MATTHEWS. 181; iat the top— "cannot be worth 
more than the cost of producing steam power at that point, and 
that cost must not be fixed by the cost of making steam in 
a mere supplemental steam power plant." 

So in the Colorado case cited. " It was the reasonable, and 
not the actual cost of steam power at any particular plant, which 
was held admissible in the valuation of water power." And the 
Court in that case excluded from consideration valuations which 

m 

were based upon the actual cost of producing steam power at 
some particular existing plant. 

The last principle which I invoke for your assistance, in 
fixing the value of water power in this case, is a reliance upon 
the sworn returns of the Company itself, which coincide so 
closely withjthe value of the water power for the purposes of its 
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use as figured out by the experts for the City as to amount to a 
confirmation of their results of the strongest and most conclu- 
sive character. For some years past the Holyoke Water Power 
Company has returned to the Gas Commission the annual cost 
or value of the water power to operate this plant at $4,500. 
Now, Mr. Chairman, it is for the interest of every corporation 
making returns to the Board of Gas and Electric Light Commis- 
sioners to put its operating expense at least as high as it 
fairly is, because the Company is liable to be brought before the 
Commission upon an application for a reduction in price. The 
Commissioners are largely guided by the actual cost of manu- 
facturing electricity or gas, as the case may be, and take the re- 
turns made to the Company as prima facie evidence of the 
actual expense. Therefore it is more for the interest of the Com- 
pany to magnify the annual cost than it is to minimize it. At any 
rate, there is no opportunity for the suspicion that a company 
would .voluntarily minimize its cost of operation. 

For these reasons, the repeated returns of the Holyoke Water 
Power Company to the Gas Commission of $4,500 as the annual 
cost or value of the water power used to operate its electric light 
plant would, in the absence of any evidence from us, be consid- 
ered of the highest significance. And when you. find that that 
sum is almost exactly what our witnesses say is the f^r market 
value of this water power to run an electric light plant, namely, 
$1,500 per mill power for an average of 3J4 mill power, you have 
the strongest possible corroboration from the lips of the Com- 
pany itself of the correctness of the computations made by Mr. 
Main and Mr. Manning, Mr. Warner, Dr. Bell, and Mr. Blood as 
to the value of the water power involved in this case for the pur- 
poses of its use. 

We contend that if this water power is to be valued by you at 
all, for any purpose, it must be valued upon the lines that I have 
indicated ; and taking into account the rules of law applicable to 
the case as outlined in our brief and the evidence, whether based 
upon mathematical computations or upon the sworn returns of 
the Company, you cannot avoid the conclusion that the fair mar- 
ket value of the water power offered in this case is not more 
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than $i,SOO per annum per mill power, paid for as measured, or 
an annual rent of somewhere in the vicinity of $4,500. It will 
be a little more than JS4,Soo on our basis, because there will be 
water power for 26 Sundays in the year, or at least for half of 
each and every Sunday ; and, as worked out in part 2 of our 
brief, the actual value is somewhere in the vicinity of JSs,C)00 per 
annum. 

There is additional evidence in the case pointing strongly to a* 
valuation not exceeding JS.1,500 per mill power for water as it 
passes through the wheels by measure in the amount paid by the 
United Electric Light Company of Springfield, which, it appears, 
is only JS8,ioo per annum for a product or output, electrically 
considered, three or four times as great as that which is turned 
out by the Holyoke Water Power Company. 

So much, Mr. Chairman, for the theories that we entertain as 
to the correct method of valuing the water power involved in this 
case. We do not think that it is a difficult problem. We think 
it is, relatively speaking, very simple ; and that you only have to 
apply these processes that, have been used in every other water 
power case that ever was tried until this one. You find the cost, 
properly computed, of producing the amount of power that is 
actually used at this plant, say an average of 3}^ mill power per 
day, and you will find it impossible to assign a higher value to the 
water power that is actually used at the electric light station 
than a gross annual sum of something like JS 5,000, which would 
be equivalent, if you put it all into the form of rent upon the 
terms according to which surplus is ordinarily sold in Holyoke, 
to JSi,SOO per annum per mill power for the water used as meas- 
ured by the gate readings. 

Now I ask you to pass to an alternative discussion. I ask 
you to consider now what should be the mode of valuation in 
case we are mistaken in the principles of law which we have 
endeavored to impress upon the Commissioners, and in case it is 
your duty under this act to value this water power as if it were 
" non-permanent " ; that is to say, as if it must be taken by the 
City upon the so-called non-permanent basis. We ask you to 
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assume for the moment that you must value the water power in 
this case, but that you cannot value it upon the theories that we 
suggest ; that you are not at liberty to take simply the amount 
of power that is used at this station and find the value of that 
amount of water for the purposes of running the station, but that 
you must assign some value to water power upon the non-perma- 
nent basis, so called, that you must take it at its highest value 
for any purpose, and that you are at liberty to assume that all 
the lessees of non-permanent power stand upon a parity with 
respect to the days of restricted use. 

I have endeavored to frame this alternative suggestion, which 
you will find as item 9 in italics on page 182, in such a manner 
as to represent as fairly as I can what we understand to be the 
claim of the Holyoke Water Power Company in case the Com- 
missioners have jurisdiction to value the power at all ; that is, that 
it must be taken as " non-permanent " power, or as power on the 
^* non-permanent " basis, using that expression as it is found in 
the leases of the Company ; that it must be taken at its highest 
value for any purpose, regardless of its value for the purposes of 
running an electric light station ; and that it is to be valued as 
if all the lessees of non-permanent power stood upon a parity. 
As I understand the claim of the Company, there is such a 
thing as non-permanent power as a class of water power in Hol- 
yoke, and it may become your duty to put a value upon that, 
wholly irrespective of the needs of the electric lighting plant in 
this particular case. 

I will ask the Commissioners to consider the principles which 
should govern the Commissioners in fixing a value at large, if I 
may use the expression, for water power upon the non-permanent 
basis. 

In the first place, here, as in the case of everything to be 
valued under the Municipal Lighting Act, it is the market, that 
is, the selling price, of this water power that is to be valued, — 
what it would actually sell for in the market ; not what it ought 
to be worth in excess of what it would sell for, but what it is 
worth measured by what it would sell for. 

In the next place, the amount of power cannot be taken from 
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the offer of the Company, whether 8, 16, or any other definite 
number of mill powers. If you are seeking to ascertain the 
market value of water power upon the non-permanent basis 
offered with this site, the amount of power must be limited to 
that which is commercially marketable at the site in question. 
If, for instance, they should offer 1,000 mill power on the non- 
permanent basis, — as they could, because they can sell a million 
mill power a^minute on the non-permanent basis, not taking any 
obligations or coming under any guarantee as to permanency, — 
it would obviously be absurd to assign a value for any such ex- 
travagant amount of power for use upon a limited area of land. 
That extreme case illustrates the principle. You must in every 
case where you are valuing water power upon any basis consider 
how much water power would be commercially marketable with 
the area in question ; otherwise you do not reach the market or 
selling value of water power upon as appurtenant to the lot of 
land in question. No one, of course, will hire water power in 
Holyoke, whether it is permanent or non-permanent, to a greater 
extent than could be commercially utilized upon the land which 
goes with the power. I conclude, therefore, that if the water 
power is to be taken at its highest value for any purpose, and 
upon the assumption that all the lessees of this class of power 
are to be treated alike with respect to the days of restricted use, 
the amount of power must be strictly limited to that which could 
probably be sold or leased in fact in connection with or as ap- 
purtenant to this particular lot of land. 

Without going into the evidence on that point, which will be 
referred to at greater length by my brother Green, I will call 
attention to the fact that the witnesses for the Company sys- 
tematically ignore this consideration, and put a value upon 16 
or 8 non-permanent mill powers as if there were a sufficient 
amount of land to induce some one operating in the open mar- 
ket to hire 16 or 8 non-permanent mill powers, as the case 
might be. They assume the marketability, so to speak, of the 
water power offered .in this case. And they ignore the possi- 
bility that nobody could commercially utilize more than 4 or 5 
mill power upon an ^ area pf land which, for free building pur- 
poses, consists of only 28,000 square feet. 

Vol. XVII. 
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When confronted with the uncontrolled evidence in this case 
that water power is not, as a matter of fact, sold in the city of 
Holyoke, and has never been sold on any such terms and condi- 
tions; when confronted with the evidence which indicates an 
average area per mill power of 16,000 square feet, and in no 
case less than 7,386 square feet per mill power, — that being the 
smallest area of land ever sold by the Holyoke Water Power 
Company per mill power, — they attempted to meet the evidence, 
but not by denying the fact, Mr. Chairman, because that could not 
be denied. The Company itself produced, at our request, a list 
which you will find ^"printed in Vol. IX. p. 68, Exhibit 129, of 
all the mill powers leased and the area of every mill site ; and it 
was impossible for them to deny the fact that in no case had the 
Holyoke Water Power Company ever sold or leased power to 
anybody, in the whole history of its career in Holyoke, in excess 
of one mill power for every 7,500 feet of land, and that the aver- 
age was about 16,000 square feet per mill power. It was im- 
possible to meet that evidence, and therefore the Company was 
driven, in rebuttal, to suggest that it was theoretically possible 
to utilize 28,000 or 41,000 square feet of land for a mill or man- 
ufactory which could use 16 mill powers. We concede, of 
course, the theoretical possibility of such a structure. We con- 
cede that it would be theoretically possible to utilize 16 mill pow- 
er for the manufacture of calcium carbide, or in any of the other 
electro-chemical industries. It would be possible to use much 
more than 16 mill powers for those piirposes upon 41,000 square 
feet of land ; but nobody would do it in Holyoke, and nobody 
would buy land for that purpose. There is no market in Hol- 
yoke for the purchase of land and water power for use in electro- 
chemical industries, because, as appears from the evidence, those 
industries are confined practically to Niagara, where water power 
is leased at a smaller rate than anywhere else in the world, I 
believe, and cannot be found anywhere else. Therefore this the- 
oretical possibihty may be entirely ignored, for the question for 
the Commissioners to consider is, not what is possible, but what 
the land would sell for ; what any one would buy the water power 
for ; hpw much of it he would buy ; and how much he would |Miy 
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for it. You are confined, with respect to the possible uses to 
which the land would be put, to the market practice in Holyoke. 
Your investigation of this question must be confined to the uses 
for which land and water power in Holyoke are likely to be 
needed ; that is, to purposes in respect of which there is a pres- 
ent demand or market in that city, and it is entirely aside from 
the caset to speculate as to what a man might do on 28,000 
square feet of land. 

It was finally suggested in rebuttal, as a desperate resort, that 
a paper mill could be erected which would utilize 16 mill powers 
upon this site, and Mr. Tower was put on as a witness to explain 
the construction of such a mill. His mill was undoubtedly one 
which could be operated mechanically. We don't dispute that. 
And he constructed it economically. We think his testimony 
extremely valuable, as corroborating the estimates and opinions 
of our witnesses, as to quantities and the prices ; because, as Mr. 
Green will have occasion to point out to you later, Mr. Tower 
confirms the evidence offered for the City in this case as to what 
brick ought to cost in the wall in Holyoke, and as to the proper 
amount to allow for excavation, for foundation purposes, for mill 
construction in that city. So that, so far as structural valuations 
go, Mr. Tower's evidence was practically corroborative of the 
evidence offered by the City, and we ask you to pay the most 
careful attention to his estimates of quantities and prices. 

But Mr. Tower was a frank man, and he admitted that no 
such mill had ever been erected for the paper industry in that 
city, and didn't know that any such mill ever would be ; and 
that disposes entirely of his suggestion, so far as the market 
ability of 16 mill powers of water in Holyoke for a paper mill 
goes. For when you consider the uses of water power in con- 
nection with paper mills or electro-chemical industries, the ques- 
tion always is how much power could be actually leased for such 
a purpose. And the evidence in this case is overwhelming ind 
uncontradicted that the owners of paper mills do not hire 16 mill 
powers with 41,000 square feet of land, much less with 28,000 
square feet ; but what they do is to buy land and water power 
bearing such a ratio and relation to each other as amount%on the 
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average to i6,ocx) square feet for every mill power. And in no 
case in the history of the Holyoke Water Power Company has a 
paper mill been erected to be operated by water power having 
less than 7,300 square feet per mill power. 

Here again, in conformity with the rule of law laid down in 
the case of the National Bank of Commerce v. New Bedford^ 
your decision is concluded by the actual facts* indicating the 
market price, whether it relates to value or to the actual 
amount of power. You have a long list of actual instances of 
sales of similar power and land, and those instances are con- 
trolling. They are not to be met by calculations showing the 
theoretical possibilities of situation, having regard to this 
question of the relative amount of power, any more than they 
are with reference to the rent that is to be paid. 

Bearing in mind that the price is to be restricted to market or 
selling price, and that the amount is to be restricted to the 
amount that is marketable with this area of land, we come then 
to the determination of the annual value of the power. And 
here I invoke again the rule of law laid down in National Bank 
of Commerce v. New Bedford^ that actual sales are control- 
ling, and that the evidence based upon actual sales, when suffi- 
cient in number, is not to be met or overcome by any calculations 
or computations of any sort. 

It will be the duty of Mr. Green to point out to you that the 
evidence upon the question of actual sales of water power on the 
non-permanent basis is consistent and conclusive ; and that the 
market value based upon actual rents for water upon that basis 
is not over $600 per mill power per annum. I say particularly 
"is not over," because we shall argue that, at the present time, 
even that sum is too high to assign as the market value of water 
power upon the non-permanent basis in Holyoke, for reasons 
which I shall explain later. But all I ask you to do so far in my 
argument is to turn your attention to the eleven cases of water 
power that has been leased by the Holyoke Water Power Com- 
pany upon the non-permanent basis, beginning with 1882 and 
ending jpvith 1897, and you will find that $600 per mill power 
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per annum is the maximum that you can award as the value of 
non-permanent power, in reliance upon and having regard to the 
actual sales or leases of water power that have been made upon 
that basis. 

Then, of course, after having reached a value for water power 
upon the non-permanent basis of something not exceeding $600, 
to that sum you must add something for the extra value of the 
water power contained in the Company's amended offer. They 
offer us water power not only upon the non-permanent basis, but 
certain other privileges under certain conditions, restrictions, and 
limitations as to Sundays and so forth, which may or may not 
be of value; but whatever value those extra privileges have 
must be added to what you find to be the annual market value 
of water power upon the non-permanent basis. 

These, it seems to us, are the principles which the Commis- 
sioners should bear in mind, if they must fix a value for the water 
power offered in this case at its highest value for any purpose, 
and upon the theory that all lessees of non-permanent power 
stand upon a parity with regard to days of restricted use. 

The question of a parity of use cannot, however, be lawfully 
assumed. And that is the reason why, in valuing water power 
upon the non-permanent basis, — that is, in valuing so much power 
as is offered to the City by the Company for use upon the non- 
permanent basis, — it is not competent in law to assume, as the 
Company's witnesses uniformly do, a parity of use, or a parity of 
right with respect to days of restricted use. Any valuation based 
upon actual sales or leases made apparently upon the assumption 
of a parity of use, and running up to somewhere between five 
and six hundred dollars per mill power per annum, is subject to a 
further reduction by you before you can reach its present market 
value, because in law that each lessee stands according to the 
date of his lease, both with reference to the Holyoke Water 
Power Company and with reference to prior and subsequent 
lessees. That is to say, if you ignore in fact, or must ignore in 
law, the assumption that all lessees of non-permanent stand upon 
a parity ; if you must construe the leases as they are written, and 
hold that every lessee is postponed in point of right and use to 



Digitized by 



Google 



246 FRIDAY, DEC. 27, 1901. 

all prior lessees of non-permanent power, — then you must reduce 
the market value of water power in Holyoke for general purposes 
upon the non-permanent basis by such a sum as will- represent 
the value of this consideration. 

The witnesses for the Company all assume that there is a 
parity of use, making, that assumption as matter of law by 
request of counsel, or as matter of fact upon statements made 
to them by Mr. Waters. 

Let us consider first the facts. The facts of the case, Mr. 
Chairman, as we understand them to be admitted without sub- 
stantial controversy with respect to this question of the parity of 
use, are to be found on pages 190 to 193. They are given with 
great care, and we have used only those facts which we conceive 
to be admitted. That is, we have based every statement upon 
the testimony of the witnesses for the Company. 

The first fact is that all the permanent power on the first 
level canal has long since been disposed of. That, of course, 
will not be disputed. The last lease of permanent power on the 
first level canal was made in 1886, the last on the second level 
canal was made in 1886, and the last on the third level canal 
was made at a somewhat later period. There have been eleven 
leases of water power upon the non-permanent basis, beginning 
with the first to the George R. Dickinson Mill in 1882. Those 
leases will be found enumerated in tabular form on page 190. 

The next fact is that, if the City is to take a lease of non-per- 
manent power now, it would not on the face of things compete 
with the lessees of non-permanent power except with those draw- 
ing water from the first level canal. But do not place too much 
reliance on that concession, because it is not literally true. 

The CHAIRMAN. State it again. 

Mr. MATTHEWS. My suggestion, in the first place, is that 
with these eleven lessees, on the face of things, the City of Hol- 
yoke, if it took a lease of non-permanent power now, would not 
come in competition except as to those who draw water from the 
first level canal ; because the electric light plant is on the first 
level canal. But I said that that concession is not to be taken 
as worth very much, because the Company must look after its 
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lessees on the second and third level canals, must let water down 
from one canal to the other, must " balance its canals," to quote 
from Mr. Sickman and Mr. Gross ; and the rights of the prior 
lessees, if they have any right at all . superior to that of any new 
lessee, would entitle the lessees of non-permanent power on the 
second and third level canals to some interest superior to that of 
any new lessee in the water of the first level canal. The main 
competition, however, for a new lessee of non-permanent power 
on the first level canal would be with the three mills which, 
according to this table, have now the right to draw water power 
from that canal upon the non-permanent basis. 

Now let us consider what the actual position of a new lessee 
would be with respect to the days of restricted use. The Com- 
pany tried its case upon the theory that all the lessees of non- 
permanent power on the first level canal had been restricted 
, substantially alike, and that was so up to the year 1899. But it 
was not so during the year 1 899, which was a dry year, and it 
was not so during the year 1900, which was another dry year, 
although not so bad as 1899. In 1899 the restricted days for 
the Parsons No. 2 were only 49, while for the Linden they were 
nearly y6. And Mr. Sickman very frankly explains the reason. 
He says, as quoted upon page 191 of our brief, that there was 
not enough water to supply all these mills, and that the Parsons 
No. 2, which had the earliest lease, was therefore preferred to 
the Linden and Dickinson Mills, which had leases of a later date. 
By consent of the other mills, the Dickinson Mill, which had the 
most recent lease of all, was allowed certain special privileges 
and got nearly as much water as the Parsons ; but Mr. Sickman 
distinctly states that that was done by force of a special agree- 
ment between those various mills, and he adds that any new 
lessee subsequent in point of right to these three mills would 
have had in that year less water than any of them, and would 
have been subject to more than 75 days of restricted use. Mr. 
Gross, although he states that his understanding is that all the 
lessees of non-permanent power were treated alike, admits that 
that was not so during the two years in question, the dry years 
1899 and 1900. 
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The fact, with regard to the days of restricted use, simply is 
that down to 1899 there was enough water to practically supply 
the lessees of non-permanent power all upon the same basis ; that 
is, there was the absence of any complaint by the earlier les- 
sees that they were being discriminated against. As a matter 
of fact they were all treated alike, or substantially alike ; but just 
as soon as a dry year came, — and of course everybody knows 
that while the total volume of our watersheds is no less than be- 
fore, the flow of our streams has become much more irregular 
than it was in a state of nature, — then the Company ceased to 
treat the lessees of non-permanent power on a parity, and treated 
them, as Mr. Sickman frankly admits, according to priority of 
leases. 

The facts as to the leases of these non-permanent mill powers 
are admitted. All the leases are in substantially the same form. 
They are subject, as they must be, to all the rights of prior • 
lessees ; they are also subject to the lawful claims of all exist- 
ing lessees of water power on the first level canal ; and they 
are subject to the amount needed to supply the lawful claims of 
all existing lessees of power on the second and third level canals. 
The Company also reserves 1 7 permanent mill powers for itself 
on the first level canal, being the half mill power at the gas 
works, which discharges into the river, and i6j^ mill powers 
drawn from the first level canal into the second ; and in addition 
to that the Company reserves the right to supply these three 
classes of power with surplus power to the extent of 50 per cent, 
of the amount covered by the indentures. 

These are the admitted facts of the case. There cannot be 
any serious dispute about them, and from them it is not difficult, 
we contend, to adjust the respective legal rights of the several 
holders of non-permanent water power. 

It is plain, in the first place, that all the leases of permanent 
power must take precedence. What their rights are inter se is a 
matter into which we need not inquire at the present time. 
Whether there is priority among them may become a question of 
importance in the future, if it should turn out that the Holyoke 
Water Power Company had oversold its permanent power; 
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but for the purposes of this case we need not consider this 
question. 

So far as leases of non-permanent power are concerned, they 
are made expressly subject to all the prior leases of permanent 
power ; and it is plain, we contend, as matter of law, that, even if 
that reservation were not in the leases, it would be affixed in law, 
because the Holyoke Water Power Company has parted with its 
permanent power by lease, and the rights of a subsequent lessee, 
whether of permanent or non-permanent power, whether there is 
any special reservation in his lease or not, must obviously be 
subordinated to the rights of those holding under prior grants 
and leases. 

It is plain, it seems to us, that lessees of permanent power have 
no right to their 50 per cent, surplus as against a subsequent 
lessee of non-permanent power if the Company sees fit to cut off 
their supply of surplus ; but if the Company sees fit to grant les- 
sees of permanent power surplus up to 50 per cent., then the les- 
see of non-permanent power has no remedy or complaint, because 
by the terms of his lease the Company reserves the right to do 
so. The same reasoning must apply to the prior lessees of non- 
permanent power, wholly irrespective of the reservation in the 
lease. 

If the City of Holyoke takes a lease of water power upon the 
non-permanent basis, it must, whether or not any reservation is 
made of the rights of preceding lessees, be subordinated to their 
rights, because the Holyoke Water Power Company had the right 
to grant water power to these eleven lessees of non-permanent, 
and has done so ; and it has now only the right to lease water 
power upon a non-permanent or any other basis subject to the 
rights of the holders of these eleven recorded leases. 

The Company also reserves, or proposes to reserve, as against 
the City, the right to supply the holders of these non-permanent 
leases with 50 per cent, surplus. That is a right which we do 
not think would flow from the situation of the parties in the 
absence of this express reservation ; because, as in the case of 
the permanent power, the lessees, of non-permanent do not have 
a guaranteed indentured right to surplus. But fbr the purposes 
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of this case, construing the offer made by the Company to the 
City, it is plain that the rights of the City are subordinated to the 
possibility thatthe Holyoke Water Power Company may elect to 
sell surplus to all the holders of non-permanent as well as of per- 
manent power. 

Finally, any new lessee of non-permanent power, taking under 
a lease such as that that is offered us, is subordinated to the 
right of the Holyoke Water Power Company itself to draw 17 
permanent mill powers of water power from the first level 
canal, and to use in addition 50 per cent. more. 

The CHAIRMAN. As a matter of fact, they are not using 
that 16^, are they? 

Mr. MATTHEWS. We do not know ; but the Cabot Street 
Mill, it is in evidence, is largely vacant, and from that fact we 
apprehend they are not using the full amount of i6ji mill 
powers. We have a suspicion that they are using some of those 
i6>4 mill powers to run the electric light station, but they do 
not offer it to us. They could offer us permanent power, Mr. 
Chairman, and why don't they do it ? They have the right re- 
served, against all the prior lessees of non-permanent power, to 
utilize and sell i6>^ mill powers, and there is no specification 
or appropriation or assignment of those i6>^ mill powers to any 
particular land along the first level canal. Therefore the Com- 
pany could, if it chose, offer us permanent power to operate the 
electric light station with, just as it has offered us permanent 
power to operate the small water development at the gas works. 
If they had done so, and had offered us a reasonable amount of 
power, — say four or five mill powers, such as could be utilized 
on the 28,000 feet of land for any ordinary purpose, — we should 
undoubtedly have considered that offer as we have the offer of 
permanent power at the gas works. If they had offered us a 
reasonable amount upon the same terms as in the other case, 
we should probably have been inclined to waive all technical 
legal objections, and take the power. 

But the Company has not done so. The Company is tr)dng 
to foist upon the City of Holyoke a lease of water power upon 
the non-permanent basis, so called; and that, we contend. 
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means in law to subordinate the City of Holyoke to all the rights 
of existing lessees, whether of permanent or non-permanent 
power, to the right of the Holyoke Water Power Company to 
give all those lessees surplus up to 50 per cent, of the amount 
of their indentured power, and to draw i6yi permanent mill 
powers itself and 50 per cent, besides. 

The suggestion of the Chairman seems to us a most pertinent 
one. Why do not they give us permanent power ? They can. 
Why don't they ? Instead of doing what they can, instead of 
giving us the same opportimity that they themselves en- 
joy to operate the electric light station by permanent power, 
they are trying to foist upon us a lease of an absurd amount of 
power, five times what they use themselves, and upon terms 
wholly different from those under which the power to operate 
that station is now obtained. 

I have argued this question of priority, first, by indicating to 
you what the facts are, and, secondly, by suggesting what 
the necessary conclusion from those facts must be, without 
any reference to authority; but authority is not lacking. I 
can refer you to the case of Ranlett v. Cook^ 44 N. H. 512, 
where you will find the rule of law laid down that every lease of 
water power is subject to all preceding leases, with or without 
any reservation to that effect in the second lease. The same 
principle is held in the Ohio case cited on page 197. 

No other conclusion could possibly be reached by a court of 
law, and we doubt very much if counsel for the 'Company will 
seriously argue that there is in law any parity of use. Mr. 
Goulding expressly admitted at one stage of the case that, so far 
as the law was concerned, he did not see why the lessees must 
not be treated as standing with reference to each other on the 
basis of priority of lease. I do not find that statement just now, 
but it is referred to somewhere in the brief. The suggestion 
made by Mr. Goulding, after having made that admission as a 
matter of law, was this: that notwithstanding the apparent 
legal rights of the parties, notwithstanding the apparently 
necessary conclusion as a matter of law, that the City of Holyoke, 
if it takes a lease now, will be postponed and subordinated to the 
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rights of all prior lessees, it is still competent for the Commis- 
sioners to value the water power offered as if the lessees stood 
upon a parity, because as a matter of fact they are treated alike ; 
because as a matter of fact, in his contention, the Company 
handled its non-permanent power as if the several lessees of that 
kind of power stood in law upon a parity. That was the under- 
standing of the witnesses for the Company in the early part of 
this case. The case was prepared, I assume, in 1 898 or the early 
part of 1899, ^^^ up to that time there had been no discrimina- 
tion ; but before Mr. Sickman took the stand, at the end of Vol. 
VI., the dry year of 1899 had intervened, and great discrimination 
had been shown. So the assumption of fact upon which Mr. 
Goulding has, at one stage or another of this case, asked you to 
found your valuation, disregarding for the purpose the legal rights 
of the parties, has turned out to be without foundation. There 
is no parity of use in fact any more than there is in law ; but 
there is discrimination in fact, and there necessarily must be 
whenever we have a dry year, or whenever the earlier lessees 
insist upon their legal rights. 

Even if there had always been a parity of use in fact, it would 
make no difference. You must value this water power according 
to the legal rights of the parties. You have no right to assume 
for the purposes of this valuation that there will be any deroga- 
tion by consent from the respective legal rights of the several 
lessees. You have no right to assume that all the lessees of non- 
permanent poiver, these eleven mills, will consent that the twelfth 
or thirteenth mill shall be treated on a parity with them. It 
would be immaterial if they had been thus treated in the past. 
That is not the fact. But if it were the fact, it would be imma- 
terial for the purposes of this valuation. You must value this 
power as offered, according to the terms of the lease proposed, 
and not according to what may have been, for various motives of 
convenience and mutual adjustment, the actual practice of the 
parties. 

I submit that as a proposition of law, and I ask your attention 
to the leading case upon the subject, Rex v. Liverpool & C. 
Ry., 4 Ad. & E. 650, page 198 of the brief, reinforced by the 
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late case of Emery v. Boston Terminal Co., 178 Mass. 172. In 
those cases, which were cases of eminent domain, involving the 
condemnation of a leasehold interest, it was urged in behalf of 
the petitioner that the expectation or probability that his lease 
would be renewed should be taken into account by the Court and 
jury in valuing the property. It was admitted in both cases that 
the leases had been renewed from time to time, and probably 
would be renewed. We have in both those cases what it is said 
exists in this case, that is, a certain practice ; but the Court in 
both cases held that the practice was to be disregarded in the 
valuation, and that the valuation was to be made according to 
the legal rights of the parties. As Lord Denman said in the 
English case, the fact relied on was nothing but a " hope of re- 
newal." And the Supreme Court of Massachusetts, in the case 
of Emery v. Boston Terminal Co,, uses this language : — 

" Changeable intentions are not interests in land ; and, al- 
though no doubt such intentions added practically to the 
value of the petitioner's holding, they could not be taken 
into account in determining what respondents should pay. 
They added nothing to the tenant's legal rights, and legal 
rights are all that must be paid for. Even if such inten- 
tions added to the salable value of the lease, the addition 
would represent a speculation or a chance, not a legal right. 
The Court was right in excluding expert evidence as to an 
increase in value from that source." 

So in the New Hampshire case, involving the valuation of a 
water power, Mr. Chairman, a case on all fours with this, the 
Court said : — 

"Whatever the understanding may have been between 
the parties as to the effect or construction of these leases, 
we can only give them such a construction as their terms 
will warrant." 

If we desire to go beyond the cases strictly in point, as that 
New Hamphire case is, and to reach out into the field of analogy, 
we shall have no difficulty in supplying all the argument that 
may be needed upon this point, for we have only to direct your 
attention to cases on water supply and diversion, one of which 
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is Bailey w, Wbdum, 126 Mass. 416. The law is well settled 
that where a water supply company, or a town chartered to un- 
dertake a public supply, makes a taking of water rights, it is not 
the amount that has been used or is likely to be used that fixes 
the measure of damages, but the amount which the respondent 
has the right to draw and use. 

We conclude, therefore, that the contention that the several 
lessees of non-permanent power are in practice treated as if they 
stood upon a parity is without foundation in fact ; that if it had 
any foundation in fact, it would be immaterial ; and that these 
Commissioners and this Court must value this power according 
to the lease as written, taking into account the prior rights of all 
previous lessees. 

What is the conclusion to be drawn from that ? The conclu- 
sion to be drawn from that is that the water power offered — any 
water power offered at the present time — upon the non-perma- 
nent basis is incapable of valuation. It is impossible for you to 
assign any value to a lease of water power drawn as the proffered 
lease is, subject to the indefinite drafts of prior lessees, and to 
the impossibility of knowing how many days of restricted use 
there will be. You can value water power which is permanent. 
You can value water power which is not permanent, but which is 
guaranteed for a certain number of days. You can estimate the 
value of water power for 306 days in a year or for 250 days in a 
year or for 100 days in a year. But you cannot estimate the 
value — that is, assign a fixed annual rent — for water power which 
is subject to a fluctuating use, which is subject to 22 days of 
restricted use in one year, to 75 in the next, and possibly to 150 
or 200 in the end. Such a task, we contend, is an intellectual 
impossibility. The witnesses for the Company, with all their 
ingenuity, do not attempt it. The only witness in the case who 
attacks the problem at all is Mr. Main, and he gives it up as an 
impossibility. He concludes that the value of any power offered 
now, subject to all these prior leases, and indefinite and uncertain 
as to the number of days of restricted use, can only be the value 
of the water power as measured, and that there can be no assign- 
able market value to a power which is likely to be restricted as 
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the power offered in this case may be restricted under the lease 
prepared. 

I now pass to another consideration of a wholly independent 
order. Water power upon the terms offered, even if capable of 
valuation and otherwise suitable, which we deny, should be 
omitted from the transfer, as property in the use of which the 
City would be at a disadvantage as compared with the Company. 
If we are wrong as to the power of the Commissioners to 
value this property, if we are wrong in our contention that the 
valuation must be based upon the quantity reasonably necessary 
for the plant, and in our claim that the value must be the value 
for use to run an electric light station, we still have this proposi- 
tion to submit to your consideration, that a lease of water power 
on the terms offered would place the City at a disadvantage in 
its use. We have enumerated in our brief four several particu- 
lars in which the City would be operating its electric light plant 
at a distinct disadvantage as compared with the opportunities 
now open to the Holyoke Water Power Company. In the first 
place, the City will be subjected, at the Company's election, to 
prior drafts of water to satisfy all the contracts th^t have been 
or may be entered into by the Company in the future, with 
respect to the use of surplus power. That applies both to the 
lessees of permanent power and to the lessees of surplus power. 
The Company desires to reserve against us the right to sell to all 
these lessees, 50, 60, or more of them in number, surplus power 
up to 50 per cent, of the amount of indentured power now leased ; 
but the Holyoke Water Power Company itself is not bound to 
do that. The Company can cancel those agreements for surplus 
to the extent that any are now outstanding, upon a year's notice, 
and it is not bound to make any new ones. The Company, there- 
fore, is in this position, that if it finds that it is giving too much 
surplus to the mills to run the electric light plant, it can stop ; 
it can sell less surplus, and use the amount of water thus saved 
to operate the electric light plant. 

Mr. BROOKS. Mr. Matthews, will you tell me whether you 
intend by the use of the word surplus that you made in your 
argument to cover all surplus ? 
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Mr. MATTHEWS. I am speaking of the 50 per cent. 
surplus now. 

Mr. BROOKS. What my point was, if you will be kind 
enough to answer me, because I don't quite understand you, do 
you claim that the proposed lease is subject to not only 50 per 
cent, surplus draft, but to all other surplus drafts ? 

Mr. MATTHEWS. No. 

Mr. BROOKS. Well, I didn't understand you. 

Mr. MATTHEWS. No, I did not. I meant the 50 per 
cent, surplus. That is apparent from the printed argimient. 

Mr.* BROOKS. Yes, I thought so, but your oral argument I 
thought was a little different. 

Mr. MATTHEWS. Another respect in which the City 
would be at a disadvantage as compared with the Company is 
that the Company can now use some of its permanent reserved 
power to run this plant, and may be doing so, for all we know. 
The City will not have this right. 

Finally, under the lease offered, the water power is made 
appurtenant to the land. The water power as used by the Com- 
pany is not. They can use it anywhere. 

The last point is not of very great consequence if they don't 
give us too much power ; but the other points are very material. 
The Company now has the opportunity to draw on its reserved 
i6>^ mill powers of permanent water, and it has the right to 
give surplus water to the mills as it sees fit, using both these 
rights in such a manner as will enable it to operate the electric 
light plant with as small and infrequent a necessity to resort to 
steam as possible. Under the proposed offer, the City will not 
share those advantages. It will, therefore, be distinctly at a dis- 
advantage in the use of this power as compared to the Holyoke 
Water Power Company. The consequence of that condition of 
affairs is that the Commissioners may either in their discretion 
omit the water power entirely or include it at a reduced valua- 
tion. We think that the fairest way for both parties is to ex- 
clude it. . . 

Now, Mr. Chairman, I have failed to make my argument upon 
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this question of water power clear if the Commissioners have 
not drawn the conclusion as I went along that there was one 
and only one legal and equitable method, having the interests of 
both parties in view, for determining the value of the water 
power used to operate this electric light station, and that is to 
draft or suggest such a lease as will permit the City of Holyoke 
to have and enjoy the exact amount of power that is now used, 
and to pay for it on the terms of measured water. This sugges- 
tion has the merit that it does not open any difficulties in the 
valuation of the water power, because it is uncontradicted that 
water power on the measured basis is worth $5 a mill power per 
day, or $1,500 a year in round numbers, for the usual manufact- 
uring year, but, more literally, $5 for each twenty-four hours. 
And, whichever way you look at this problem, it will involun- 
tarily suggest itself to you that all the difficulties will be obvi- 
ated by a lease which should provide for the use of water power 
sufficient to run this plant upon the basis of measured water at 
the rate of $5 a mill power per day. 

Without dwelling on the details of such a lease, I will refer 
you to the brief, page 262. I will simply say that it is easy 
enough to draw a form of lease adequate to accomplish this 
desirable end. You cannot impose it upon either party to this 
suit, against its will. You cannot impose upon the Holyoke 
Water Power Company the obligation to furnish to the City of 
Holyoke water power upon the terms of measured water, if it 
does not consent, because that would be taking its property in 
invitum, and you have no jurisdiction to do that ; nor can you 
force upon the City of Holyoke the obligation to take a perpetual 
lease on terms of surplus or any other terms, whether the water 
is to be paid for as measured or not ; but what you can do, it 
seems to us, is to say to the parties to this case that this water 
plant without any water is unsuitable for the purposes of its use ; 
but that, if it is accompanied by a tender of water power upon 
the terms of measured water, then the City of Holyoke should 
complete the transaction and take the water plant at such a 
value as you find it to be worth for the purposes of its use. 

You will find little difficulty in constructing a lease upon those 

Vol XVII. 
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terms. We have endeavored, on page 262, to draft a form of 
lease incorporated in the conveyance of so much of the electric 
light plant as belongs to their water development, considered by 
itself. We have endeavored to protect the rights of both par- 
ties; we have incorporated in the lease all the "regulations," 
so called, which are applicable to a case of this sort, and we have 
constructed the lease in the form of a deed poll, securing the 
rent by means of a condition rather than by means of a cove- 
nant, for the reasons stated yesterday. Such a deed is easy to 
draw. If we have not got the matter in in all particulars in the 
form that we suggest, the defects can easily be remedied by the 
Commissioners. We have endeavored to incorporate in our draft 
every clause that the Company could fairly ask for its protection, 
and we have endeavored, of course, to do the same for the City. 
The proposition, is in substance this : that the water plant, con- 
sidered by itself, the land about it, the wheelhouse, tailrace, and 
the machinery are to be taken by the City of Holyoke at such a 
figure or sum as the Commissioners award, provided the Com- 
pany will tender the City a deed, or a lease, which will enable the 
City of Holyoke to get the water power that is actually used 
and is reasonably necessary for the operation of its electric light 
plant, upon the basis of a rent of $1,500 per mill power per 
annum, to be paid for as measured at the gate readings, which 
will secure to the Company the payment of that rent by means 
of a condition for re-entry in case the condition is broken, but 
which will not, in violation of what we conceive to be elementary 
principles of law, impose upon the City of Holyoke a perpetual 
covenant- to pay the rent. If the City doesn't pay rent, the 
Company doesn't furnish the water power, and its rights are 
entirely protected. If the City does pay the rent, then, ex 
hypothesis there is no ground for complaint on the part of the 
Company. The legal advantages of such an arrangement have 
been pointed out already, and must have occurred to you as I 
went from point to point in this argument yesterday afternoon 
and this morning. The practical advantages of it are equally 
great, and there are no disadvantages that we can see. It might, 
of course, be contended by the Company, if this land were a 



Digitized by 



Google 



CLOSING ARGUMENT FOR RESPONDENT ON THE LAW. 259 

hundred thousand feet in area and the Company gave the City 
water power at measured rates, that this would involve the pay- 
ment of only five thousand dollars per annum, whereas they 
might obtain more for it upon the non-permanent basis from 
some one else. That difficulty is rather a theoretical one than a 
practical one, because, as a matter of fact, there isn't a hundred 
thousand feet offered, but only twenty-eight thousand feet avail- 
able for building ; and you must be satisfied, upon the evidence, 
that not more than four or five mill powers are fairly marketable 
with that amount of land. So that the Company cannot be 
assumed to have a market for more than four or five mill powers 
of water on the non-permanent basis in connection with this site. 
And if you go upon the rent that has been previously paid for 
non-permanent power in Holyoke, $600 a mill power, you get a 
total rent upon that basis that is less than what will be due from 
the City for the use of the necessary water to run this plant 
upon the basis of measured water. Even if you took the higher 
rent asked for by the Company, — four mill powers, at $1,500 
a year, — that would only be $6,000. The difficulty is rather 
theoretical than practical. 

If, however, it is a difficulty which cannot be overcome in the 
manner suggested, or disregarded for the reasons indicated, then 
we fall back upon one of our early propositions : that water 
power upon any other basis than is suitable with respect to price 
for the operation of the electric light plant must be disregarded 
by the Commissioners and omitted from the transfer as un- 
suitable. In that event you leave with the Company its water 
power, for such use as it can make of it elsewhere ; and inci- 
dentally you omit the water plant also, because without power 
the plant is unsuitable. 

However you look at this question of water power, and the 
numerous difficulties presented by this branch of the case, the 
solution of the legal and practical difficulties is alike to be found 
in the suggestion of a lease of water power upon what are com- 
monly known as surplus terms, by which the City will get the 
amount of power it needs, and will pay for it such a sum as they 
can afford to pay for the water reasonably necessary to run a 
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central lighting station, and no more. This will give the Com- 
pany every dollar it now returns to the Board of Gas and Eleo 
trie Light Commissioners as the fair annual value or cost of the 
power used to operate this station. 

This whole question of water power is evidently bristling vnth 
difficulties and technicalities, and both parties, Mr. Chairman, 
evidently stand upon the technicalities of their position. The 
reason which actuates the City of Holyoke in raising every con- 
ceivable question of law with respect to the water power is that 
it does not want it upon any terms, or price. Nor does it want 
the water plant at any price. The reasons which have actuated 
the Company to refrain from offering its water power for valua- 
tion by this Commission are, perhaps, not so obvious ; but they 
are not difficult to spell out. The Company has not dared to 
have its water power valued by this Commission, and therefore it 
has exercised what we concede to be its legal right, and has 
offered it at a fixed rent and upon fixed terms and conditions. 
And it trusts to worry out some sort of decision based upon that 
conditional offer. 

I have now covered this case so far as I intend to, leaving the 
details of the evidence relating to the valuation of the gas plant 
and electric light plant to be more carefully considered by my 
associate. But before handing on to him the burden of this 
argument, I desire to direct the attention of the Commissioners 
to the personal character of the evidence which has been offered 
by the respective parties in this case. 

A great number of witnesses were produced by the Holyoke 
Water Power Company, a smaller number by the City of Hol- 
yoke ; but, although the question for consideration by this tribu- 
nal was the value of a gas plant and the value of an electric light 
plant, it must have struck the Commissioners — as it did us — 
with surprise that the Company did not put a single witness 
upon the stand who had ever bought or sold a gas or an electric 
light plant for cash. Not one. No witness was produced by 
the Holyoke Water Power Company who had ever bought or 
sold a gas plant for cash. Mr. Humphreys had bought up gas^ 
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properties for consolidation purposes in the organization of the 
various gas trusts about Philadelphia and New York, but he 
admitted that they were all consoUdations, and were not actual 
cash sales. Mr. Humphreys had, however, a limited experience 
in the purchase of gas properties ; but, singularly enough, Mr. 
Humphreys was not asked, Mr. Chairman, to value the gas plant 
in this case, or the electric light plant, and he gave no valuation. 
His testimony does not contain any valuation for the property of 
the Holyoke Water Power Company used either in its gas busi- 
ness or in its electric light business. And yet Mr. Humphreys 
was the nearest approach to anybody produced by the Holyoke 
Water Power Company who had ever bought or sold a gas 
works. None of the other witnesses had either bought or sold 
a plant or a company, whether- for cash or for stock. No wit- 
ness produced by the Company had ever bought or sold an elec- 
tric light plant, meaning a public or » central lighting station, upon 
any terms whatsoever, whether for cash or for purposes of trust 
formation. 

On the other hand, the City has done what it could to enlighten 
the Commissioners as to the fair market value of gas and elec- 
tric light plants, by producing men who have actually sold and 
actimlly purchased such properties. Witnesses upon the gas 
part were very difficult to obtain, for obvious reasons. The gas 
industry in this country is closely consolidated, and the men in- 
terested in it are all bound together by ties of self-interest. 
But the business of electric lighting is an open one, and it was 
possible for both parties to this controversy to produce any num- 
ber of persons who had actually bought and sold for cash. We 
fulfilled that obligation. The Company did not. We produced 
Mr. Blood and Mr. Stone, both of whom had had much expe- 
rience in the purchase and sale of electric lighting plants, and 
one of whom — Mr. Stone — has probably had a greater and 
wider experience in this regard than any man in the country. 

Turning now to experts on the manufacturing side of the 
case, the Company produced no manufacturer of electrical ap- 
paratus or appliances. It produced no manufacturer of gas 
appliances to testify to the value of the gas plant. Mr. Hum- 
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phreys is a well-known manufacturer, but he didn't give a valu- 
ation to the Company's gas plant. He valued the Company's 
earnings, franchises, good will, and so forth, but he did not give 
any valuation of the Company's plant. 

. The City, on the other hand, produced the largest manufac- 
turer of gas appliances in New England, Mr. Davis, the senior mem- 
ber of the firm of Dayis & Farnum ; and for the electrical plant 
we produced Mr. Warner, general manager for New England of the 
Westinghouse Company, — the largest, or one of the two largest 
manufacturers of electrical appliances in the United States. So 
far, then, as to the weight to be attributed to the experience of 
the witnesses for the respective parties in the actual sale or pur- 
chase of gas and electric light properties, or of the apparatus 
and machinery used in them and for them, it lies overwhelm- 
ingly with the witnesses for the City, notwithstanding the ob- 
viously superior opportunities of the Holyoke Water Power 
Company, as a gas and electric light company, to select from 
the whole field of gas and electric lighting in this country. The 
City also produced Dr. Amory, who had been connected with 
the gas business for many years, as the president and general 
manager of the second largest gas company in New England, 
and who had the special qualification of having recently super- 
intended the construction of the largest gas plant ever built in 
New England at a single time. 

The City, in so far as the question of water power is con- 
cerned, produced not only Mr. Warner, an expert upon electric 
lighting plants, but Messrs. Main and Manning, mechanical en- 
gineers of the highest standing, Dr. Bell, a gentleman of the 
widest experience, both theoretical and practical, in the consid- 
eration of questions relating to power, and Messrs. Stone and 
Blood, who have had greater experience than anybody in the 
country in the actual management and operation of central 
lighting stations, whether operated by steam power or by 
water power, that being their business, or the principal part 
of it. 

The Company did not produce a single witness who had ever 
installed a complete electric lighting station. Not one. We 
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had Wamer, Bell, Blood, and Stone, some of whom had installed 
a great many, all of whom had installed some, and some of 
whom were engaged in the practical operation of many central 
lighting stations at the time they gave their testimony in this 
case. 

So much for the qualifications of the witnesses for the re- 
spective parties in this case. It is unnecessary to particularize, 
it seems to me. The City of Holyoke, we contend, has dis- 
charged its obligation to this Commission to produce men 
familiar with the business of gas and electric lighting, and men 
familiar with the prices actually obtained for such properties at 
private sale. The Company, having immensely superior oppor- 
tunities, particularly in the matter of gas, has failed to discharge 
its obligations in this regard, and has been content to rest the 
extravagant valuations which it introduced into the case upon 
computations made by professional magnifiers of value, who are 
not practical mechanical, electrical, or gas engineers, or, if such, 
have had nothing to do with the purchase and sale of property, 
but whose principal, if not sole, occupation is that of wandering 
peripatetically about the country, from case to case, multiplying 
values. 

The main reliance of the Company in this case is upon the 
testimony of such men as Allen and Whitham, for they are the 
persons who figure out the value of water power to meet the de- 
mands of the officers of the company at j5 1,500 a year. Those 
gentlemen and their methods have doubtless inspired the other 
witnesses for the Company ; and they may be fairly regarded as 
typical witnesses. If their results are discredited by their own 
processes, by the inapplicability of those processes as disclosed 
in cross examination, that discredit affects not only them, but all 
the other witnesses for the Company in this case who have 
used similar processes and reached similar values by similar 
methods. 

As I stated at the beginning of this case, the witnesses for 
the Company, apart from these mathematical computations based 
on whoUy inapplicable methods and considerations, and intended 
simply to magnify the value of water power — apart from that 
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branch of the case, the witnesses for the Company have adopted 
the one simple, easily applied, but utterly inconclusive, test of 
reproductive cost. They estimate the cost to reproduce the 
Company's plant new, they make a deduction for use and 
age or wear and tear alone, and they call the result — adding to 
it the engineering charges and the cost of installation — the 
present value of the plant. For the reasons I have already 
given, we contend that such a mode of valuation, while legally 
admissible and in some cases of a certain value, is of very little 
value even in the case of a plant of modem design, and in such 
a case as this, where one of the plants is half a century old and 
the other practically obsolete in type, is of no value whatever. 
It is, moreover, as applied by the witnesses in this case, open 
to the further and equally serious objection that it involves the 
valuation of the separate parts of the plant unconnected and dis- 
associated from each other, and the result reached by the simple 
process of addition is the value of nothing at all. This process 
of taking the value of the land as if it were unencumbered by 
buildings, taking the value of the buildings at reproductive cost 
regardless of their mechanical value in relation to the machinery 
and each other, ascertaining the value of the machinery in like 
manner, and adding the whole together, reminds me of nothing 
so much as the process by which the learned editor of the 
Eatanswill Gazette wrote his celebrated article on "Chinese 
Metaphysics." The Commissioners will remember that the pro- 
cess adopted in that case was for the editor to read up the 
article on " Metaphysics " in the Encyclopaedia Britannica, and 
then the article on "China." He then, as he stated to Mr. 
Pickwick, "combined his information." Now this process of 
reproductive cost, as applied by the witnesses for the Company, 
differs in no respect from that. They take two utterly unre- 
lated things, they value them as unrelated, and then they say 
that the value of the whole is equal to the aggregate value of 
the unrelated parts. / 

The witnesses for the City, as I have pointed out, take into 
account the reproductive cost of the plant, but do not rely on 
that alone. They take all other proper factors into account. 
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They take particularly into account the advancement in the art 
since the installation of this plant; that is, the comparative 
mechanical value of the several parts of the plant in comparison 
with what would be built at the present time. They adopt no 
one process in particular. They resort to every consideration 
that a practical business man about to purchase these plants 
would make inquiries into. Their resulting valuation is one 
which is not based upon any invariable rule, but is the result of 
applying every practical method of valuation that could possibly 
be of any use. 

To indicate somewhat more in detail the methods adopted by 
the witnesses for the Company, I would like to ask you to listen 
to a few interesting extracts from the testimony of the witnesses 
for the Company. 

The first witness they put upon the stand as an expert was 
W. H. Foster, an accountant, but he had had no experience in 
the accounts or accounting of gas and electric light companies in 
this State. And yet gas and electric light companies are, in the 
matter of accounting in Massachusetts, under the charge of the 
Board of Gas and Electric Light Commissioners, a fact which Mr. 
Foster did not know, or, if he knew, paid no attention to. He 
did not know, for instance, that the Gas and Electric Light Com- 
missioners compel the companies under their jurisdiction to charge 
off large sums annually or every few years for depreciation. This 
witness performed the curious feat of presenting whole series of 
tables in rebuttal based upon the theory that the depreciation 
charge in any given year by any given gas or electric light com- 
pany represents the depreciation for thcU year, although he knew 
very well, and was obliged to admit on cross examination, that 
that was not the case. He knew the practice by that time, be- 
cause he was then testifying in rebuttal. He knew that the 
practice of gas and electric light companies in this State, under 
the instructions of the Gas and Electric Light Commissioners, 
is to make lump charges every few years representing the aggre- 
gate depreciation in the interval, and not to make a charge in 
each year as and for that particular year alone. He produced a 
lot of computations in rebuttal, and said that he had taken the 
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companies which Mr. Chase had " selected " 1 What are we jus- 
tified in inferring as to the intellectual or moral characteristics 
of a witness, who knew as much about this case as W. H. Foster 
did, who in rebuttal, in the fourteenth or fifteenth volume of the 
testimony in this case, deliberately said that our witness Chase 
had " selected " these companies, when he knew and finally ad- 
mitted on cross examination that all that Chase did was to take 
the very companies which the witnesses for the Company had 
themselves selected in their case in chief ? Mr. Chase's whole 
testimony, all his tables, were based, so far as this discussion is 
concerned, upon the experience of the companies that Mr. 
Prichard and Mr. Nettleton had themselves selected as compar- 
able with Holyoke, being all the companies in the State within 
certain limits of population. 

Now Mr. Foster knew that. He knew it, and yet he made a 
great point in rebuttal that Chase had " selected " his companies. 
Mr. Foster then proceeded to work up some other statistics by 
selecting other companies of his own, claiming that he was jus- 
tified in so doing because Chase had exercised an individual 
selection. 

Randolph, another of Humphreys & Glasgow's employees, 
announced in his testimony in chief — and with respect to Ran- 
dolph, Mr. Chairman, as with respect to all their witnesses, we 
ask you to contrast what they said in chief with what they said 
in rebuttal, when they were put on after they had found out 
what this case was about — Randolph, in his testimony in chief, 
announced the theory that the cost of manufacture was no part 
of the problem of valuation. He made this statement, — and I 
ask you if you believe it or believe that he believed it, — that he 
would value two gas plants at exactly the same sum, although in 
one of them you could manufacture gas at 50 cents in the 
holder, while in the other it would cost you 75 cents in the 
holder I According to Randolph, the value of those two plants 
is just the same. Mr. Chairman, nobody in this room believes 
that, and Randolph did not believe it himself. He, like the other 
witnesses for the Company, had been directed to base his valua- 
tion upon reproductive cost, and a valuation based upon repro- 



Digitized by 



Google 



CLOSING ARGUMENT FOR RESPONDENT ON TH^ LAW. 267 

ductive cost produces that result. Two gas plants msty be stand- 
ing side by side, costing the same amount to construct. One of 
them may be able to turn out gas at 50 cents in the holder, — 
and that is a fair cost to-day for gas in Massachusetts ; that 
plant may fairly be worth, if it is a new plant, its reproductive 
cost. The other plant, owing to some mistaken engineering or 
to some error in the processes adopted or the patents used, is a 
failure : it cannot make gas at less than 75 cents in the holder, 
and that means it cannot make gas at all ; for nobody would use 
it for the purpose, and the plant is worthless for the purposes 
of its use. But Mr. Randolph says it is worth just the same as 
a gas plant that can turn out its product at current commercial 
prices I He never examined a gas works in Massachusetts ; he 
made no inquiry as to the cost of getting work done in Holyoke ; 
and his whole valuation was based upon data which he refused to 
produce. 

That was Randolph in chief. 

Now when Randolph reappeared upon the scene in rebuttal he 
performed some very curious intellectual contortions. He was 
evidently much struck, as the counsel and officers of the Com- 
pany must have been, by the demonstrations which had been 
made by Mr. Chase that the Holyoke Water Power Company's 
mains consisted of an inordinate percentage of small-sized pipe, 
that the leakage was excessively high, and that there was an in- 
timate and necessary connection between those two facts, indi- 
cating serious defects in the gas mains of the Company. How 
did Mr. Randolph try to meet that evidence in rebuttal ? Why, 
in this way, Mr. Chairman, and it seemed to me that everybody 
should have smiled as he was stating it : he attempted to correct 
the leakage or the amount of gas unaccounted for in the Holyoke 
system by correcting the temperature. He may have been justi- 
fied in doing so ; we do not know, we did not care to inquire, 
for he contrasted that result with the uncorrected result for the 
other companies in the State. What an absurdity I If there was 
anything in his theory of reducing the amoimt of gas unac- 
counted for by reason of its having been measured at an excess- 
ive temperature, he should have applied that process to the other 
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companies in the State, for non constat that the gas may have 
been measured for them at as great an increase over the normal 
temperature as was the case in Holyoke. Then he worked out 
in like manner a new method for getting at the average size of 
the mains in Holyoke. There may be something in it or not ; 
we did not care to inquire, because Mr. Randolph did not apply 
that system to the mains of the other companies, although he 
could have done it. He could not have got the temperature fac- 
tor for his other calculation, but he could have applied this 
method of calculating sizes to the other companies in the State, 
and he did not. He attempted to show that there was not a 
large percentage of small-sized mains in the Holyoke system by 
means of contrasting his corrected and revised figure for Holyoke 
with the uncorrected and unrevised figures for the other compa- 
nies in the State. 

It is impossible for the witnesses for the Company in this case 
to escape from intellectual fallacies that would make a primary 
school boy smile, and they kept it up from the beginning to the 
end. These two instances, it seemed to me, were as conspicu- 
ous as any. 

Now let us turn to the employer of Foster and Randolph, Mr. 
Humphreys. He admits that every valuation he made was for 
the purpose of consolidating one company with another. He 
says that he has had no experience in electric light plants run by 
water power, that he has riever been called on to value a water 
power plant, that he never valued a plant under cu-cumstances 
like these, that he takes no account of the laws of Massachusetts 
or the prices charged by the Company as compared with other 
companies in the State. He winds up by the confession or ad- 
mission or claim, whichever you choose to call it, that he is inca- 
pable of distinguishing between the value of a gas or electric 
light plant, irrespective of the franchises used to operate it, and 
junk I 

Mr. Wright, another employee of Humphreys & Glasgow, says 
that the cost of operating any plant is an important element in 
its valuation, and that the cost of operating the electric light 
plant owned by the Holyoke Water Power Company is hig^. 
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KoWy Mr. Chairman, wouldn't you suppose that an expert 
employed by a corporation to value an electric light plant, who 
knows, who admits, what i^ of course the fact, that the cost of 
operation is an important factor, would take some pains to find 
out what the cost of operating this plant was ? But he did not ; 
he took no steps, he says. He saw from an inspection of the 
accounts that the cost was high, but he took no pains to find out 
just how high, how excessive, the cost of operation was, or the 
causes for that excessive cost. Although he knew perfectly well 
how such a plant should be valued, having reference to excessive 
cost of operation, he declined to put that knowledge into effect 
or to rely upon it in this case. Why, Mr. Chairman ? Why ? 
Because he, like the other witnesses for the Holyoke Water Power 
Company, had been instructed that in order to get a high value 
for the Company's property in this case they must rely upon the 
sole test of reproductive cost, and must ignore all these con- 
siderations of relative inefficiency in operation. That is the 
explanation of the ridiculous position taken by Wright, a man 
put upon the stand as an expert, who says that he knows that a 
certain consideration ought to have been taken into account, but 
has not done it. He also had had no experience in the purchase, 
sale, or operation of electric light plants in Massachusetts, and 
had never had any experience in the operation of any electric' 
light plant anywhere by water power. 

I come now to Mr. Prichard. Mr. Prichard says he is not 
familiar with the practices of Massachusetts gas companies in 
regard to depreciation. Well, Mr. Chairman, you or I can tell 
him more about his own company in that regard than he was 
willing to admit upon the witness stand. Mr. Prichard is the 
manager and engineer of one of the best operated gas companies 
in Massachusetts ; and I will ask, you, gentlemen, to turn to the 
reports of that corporation, as published annually by the Board 
of Gas and Electric Light Commissioners, and note what it 
charges up for depreciation. Anybody can do it by simply in- 
specting the annual reports of the Gas Commissioners. But 
Mr. Prichard said upon the witness stand, under oath, that he 
did not know what his company was charging for depreciation 
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annually. He did . not dare to know it, Mr. Chairman. It was 
such an amount which, if it indicated correctly the proper prac- 
tice of gas and electric light companies in Massachusetts, would 
have cut his valuations of the property of the Holyoke Water 
Power Company down one-half. 

Notwithstanding this astounding ignorance on the part of Mr. 
Prichard, he does not hesitate to value this property, and he 
does not hesitate to value it, although he says he is not qualified 
on the question of water power, and that he has never con- 
cerned himself with financial matters. He, Mr. Chairman, was 
left before he stepped down from the witness stand in the same 
position that Mr. Wright had been left in : Mr. Prichard ad- 
mitted that the cost to manufacture was an important element 
in the valuation of a manufacturing plant. He says this: "A 
common factor in ^ascertaining the value of a gas plant is the 
cost in the holder." Now, Mr. Chairman, if that is so, why did 
not Mr. Prichard try to ascertain what the cost of gas in the 
holder in this case was, and why didn't he use the information 
that he might thus have gained ? He ought to have done so 
consistently with his reputation as an expert ; consistently with 
his own admission as to the proper way to value a gas plant, he 
should have gone first to the cost of operation ; he should have 
addressed himself to that problem first. But he did not, first 
or last. And why didn't he .? Because if he had, .Mr. Chair- 
man, if he had found out what the cost of operation was, and if 
he had used that information, he would have had to cut $50,000 
or $100,000 off the valuation that he had put upon the gas 
plant, because Mr. Humphreys admits that it costs eight cents 
more in the holder to manufacture gas by this plant than it 
ought. And the whole testimony of the witnesses for the Com- 
pany, as you will see by referring to that portion of our brief 
which considers this point in particular, — the whole testimony 
of the witnesses for the Company is that this gas plant is a poor 
plant, judged from the standard of the cost of manufacture. 
That is the testimony of Mr. Humphreys, of Mr. Randolph, and 
of Mr. Prichard. And yet Mr, Prichard, like Mr. Wright, 
makes no use of that fact, and says he did not inquire what it 
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amounted to. In like manner he does not know what it cost to 
operate the electric light plant. Just think of that. He made 
no attempt to ascertain the cost to operate that plant, and does 
not even know the capacity of the station. He has had no ex- 
perience whatever, he says, in electric light plants operated by 
water power. Yet that is what he was valuing in this case. 
He did not hesitate to give a value to the electric light plant 
in this case, although he knew nothing about the value of water 
power for that purpose, and although he had made no effort to 
ascertain what it cost to run the plant. Mr. Prichard is also 
the author of that* celebrated production known as Prichard's 
table, — a most useful thing for the City of Holyoke, as it turned 
out in this case, because it enabled us to show what the allow- 
ances for repairs and depreciation ought to be at Holyoke, based 
upon the practice of other companies in this State, without sub- 
jecting ourselves to the charge that we had selected our own 
companies for the purpose of the comparison. We simply took 
Mr. Prichard's companies, and deduced our results from them. 
But Mr. Prichard's table, while useful to us, is a sad illustra- 
tion of his incapacity as an expert. It is based upon three 
mathematical errors which he himself concedes to be such, and 
it also involves some other minor fallacies. The principal error 
is that by which he seeks to deduce the average price of gas 
and electricity. I ask you, gentlemen, to consider with all 
seriousness the spectacle of a professional engineer in charge of 
a gas and electric light company in this State, and one of the 
most prosperous of them all, who goes upon the witness stand 
as a qualified expert to value a gas or electric light plant, and 
does not know how to figure out the average price of gas. You 
remember his process. He takes twenty-four gas companies ; he 
finds the average price at which gas is sold by each company ; 
he takes the average of those average prices, and says that that 
figure represents the average price at which gas is sold in these 
communities as a whole. Of course it does not represent any- 
thing of the kind. It represents nothing. It is not an average 
of anything, unless it be the average of the average prices, 
which is a thing of no use or meaning. What Mr. Prichard was 
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after was the average price received by those companies as a 
whole for gas per thousand feet, or the average price paid by 
the consumer in those communities. To correctly make the 
calculation he had only to take the total consumption in the 
communities in question, and the total amounts paid by the con- 
simiers for gas, and divide one sum by the other. 

If he was in doubt as to whether that was the proper course, 
he could have turned to the reports of the Gas Commission, 
and he would have found that the Gas Commissioners figure out 
the average price of gas each year, and that they do it in the 
way I suggest and that any one but Mr. Prichard would adopt. 
The Gas Commissioners state in their report what the average 
price of gas in Massachusetts is, — something over $ i at the 
present time, between $1 and $1.10, 1 think. They do not get 
that by averaging the average price obtained by each Company, 
but by dividing the total consumption of gas in Massachusetts 
by the total price paid for gas, as is obviously the only proper 
way. 

What do you think, Mr. Chairman, of a man posing as an 
•expert, and making a mistake like that, — a fundamental mistake, 
which throws his whole table out and all the deductions based 
upon it ? Of course he admitted it was a mistake in the end, 
and Mr. H. A. Foster told him how to figure it out properly, or 
did it for him. 

Mr. BROOKS. Whpre does all this appear ? You say he 
did this, that, and the other thing. 

Mr. MATTHEWS. Look at the table ; it speaks for 
itself; and his cross examination, page 178 of Vol. II., and 
elsewhere. 

Mr. BROOKS. I was talking with reference to Foster's 
figuring it out for him. 

Mr. MATTHEWS. Well, he did it. We all remember it. 
He went up to the witness stand and made the calculation for 
him. 

Now Mr. Fowler was a man of more intimate acquaintance, 
Mr. Chairman, — and I would like you to note this point in 
passing, — with conditions in Holyoke, and for that reason Mr. 
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Fowler's estimates of reproductive cost, that is, of contract cost, 
are very close to the estimates of the witnesses for the City. He 
lived in the adjoining city of Springfield, and knew with greater 
accuracy than the other experts for the Company, or for the 
City, for that matter, could what the current price of materials 
and labor in Holyoke was. So far as his estimates of new cost 
go, they are materially lower than those of the other witnesses 
for the Company, and approximate quite closely to the estimates 
made for the City. 

But Mr. Fowler was put upon the witness stand as an expert 
upon the cash value of gas works. He had never valued any 
plant for sale or for any other purpose, and he gets into trouble 
about the cost of manufacture. I would like you to note what 
he says upon this point, and how he attempts to get out of it. 
It is more ingenious and more curious than the intellectual 
vagaries of Mr. Randolph even. Fowler says that he knows 
what the cost to operate a gas works ought to be, but made no 
inquiry as to the actual cost of manufacture at this plant. Why 
didn't he ? Because if he had he would have found out that the 
cost'^was high, and when he was pressed on cross examination on 
that matter he falls back upon the theory of reproductive cost in 
its baldest aspect, and justifies it thus : that a gas plant twenty- 
five years old is just as good and worth just as much as the day 
it was built, providing it is doing its work properly at the time of 
valuation. And then he finally says that he valued the 
Company's gas plant as if it would last forever I 

In other words, if you have a boiler or an engine, and it will 
last twenty years, it is operating in the nineteeth year, we will 
say, still going, in good physical condition, but we know it is on 
its last legs, that it has to be taken out in a year ; and yet accord- 
ing to Mr. Fowler it is worth just as much as when it was 
bought. That is what reproductive cost comes down to when 
carried out logically and consistently. Take Mr. Randolph's 
justification of it, and contrast it with Mr. Fowler's. Mr. Fowler 
is forced to admit that he has valued this plant as if it would last 
forever, and Mr. Randolph is forced to admit that he would value 
a ' plant that could not be operated commercially, owing to the 

Vol. XVII. 
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cost to turn out the product by it, at the same sum that he would 
value a plant which could manufacture at two-thirds the cost per 
unit. 

Mr. Sherman comes next in order. Mr. Sherman was the in- 
genuous gentleman who had never heard of depreciation until 
he came to Holyoke as a witness, and made an estimate of 
what it would cost to reproduce this plant without making any 
inquiry as to local prices. When he came to give a value for the 
property of this Company, including its franchises and so on, he 
based it, he says, upon what he thought had been the expe- 
rience of the Bay State Gas Company, which he says was al- 
lowed by the Court to capitalize its earnings on a 4 per cent, 
basis. 

I would like the Commissioners to turn to the Statute of 
1893, Chapter 474, which I referred to the other day, being the 
act under which the property of the Bay State Gas Company 
was valued, and then to turn to the reports of the Gas Commis- 
sion showing the result of that valuation. They will see how 
close Mr. Sherman's idea of what happened in that case came 
to the fact. That company had been paying out ^500,000 a 
year in dividends and interest for several years, but the Commis- 
sioners found the value of its property to be exactly |2,cxx),ooo. 
According to Mr. Sherman's idea of what that decision was, 
capitalizing the earnings on a 4 per cent, basis, the value would 
have been something very much in excess of $2,ocx),ooo. 
$12,500,000 I believe it would be. Now in that case the 
Commissioners, acting under a statute which is so similar to 
this that I cited it when I began my argument the other «lay, 
found a value of only $2,000,000. 

The last witness put upon the stand by the Company upon 
its gas plant was Mr. Allen, — our old friend Allen, who has 
been travelling •around from water case to water case ever 
since we have known him. But this time he appeared in a 
new light, as an expert valuer of gas works and electric light 
properties. He had had no experience in the construction, in- 
stallation, or operation of either. He does not know what the 
cost of manufacture ought to be, either for gas or electricity. 
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So far as the evidence in this case goes, he had never seen a gas 
works or electric light plant before ; and yet he did not hesitate 
to value them, taking practically all his figures from other wit- 
nesses, and estimating himself simply the buildings and gas 
mains. 

He wrestles with the problem of depreciation in this way. 
He says he did not allow any, because he, as well as Hum- 
phreys, thinks the percentage of gas unaccounted for was small 
in Holyoke as compared with other places in Massachusetts, 
and the expenditure for repairs was high. As a matter of fact, 
both of those assumptions are the direct converse of the truth. 
But the singular and amusing part of Mr. Allen's whole testi- 
mony was the assumption that he should attempt to qualify as a 
valuer of gas properties and electric light plants. 

I am passing by the eccentricities of these witnesses, begin- 
ning with Mr. Allen, on the valuation of water power, because I 
have already said something upon the subject, and Mr. Green 
will have something more to say. 

Passing now to the electrical experts, we have in the first 
place Mr. Robb. He admitted that he had had no experience 
in the valuation of electric lighting plants for sale, that he had 
never had any experience in the business, management, or opera- 
tion of any plant except that at Hartford, and that he knew 
nothing about the laws or practices of Massachusetts. 

H. A. Foster came next. Mr. Foster had had no experience 
with electric light plants, either in construction or management, 
since 1891. In estimating the cost of buildings he adopted this 
curious process : He conferred with Mr. Allen ; and whenever 
his estimates were the same as Allen's he took his own, but 
whenever his estimates were lower than Allen's he took Allen's. 
That is an ingenious way of averaging results : to take your 
own when they are as high as the other man's, and the other 
man's when they are higher than yours. In that way Mr. 
Foster, I think, reached a total even higher than Allen's for the 
buildings. 

Mr. Foster knew something. He knew how to figure aver- 
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ages, and instructed Mr. Prichard on the witness stand in that 
regard. He knew something, or thought he did once, about 
depreciation, because Mr. Foster is a man who had been con- 
siderably employed by the electric light companies of this country 
in the controversy which rages all the time over the subject 
of municipal ownership. During the course of Mr. Foster's 
investigation into that subject, he had had occasion to consider 
this question of depreciation, and he and Mr. Chase are the only 
witnesses in the case who have made a theoretic study of that 
subject, or who had before this case began. But you will notice 
that Mr. Foster does not apply his knowledge of depreciation, 
gained when he was acting fdr the electric light companies of 
the country at large, to the facts of this case, because it would 
not fit the exigencies of the Holyoke Water Power Company 
here. 

Mr. Foster's elaborate article, written for the Electrical En- 
gineer of May 12, 1898, several months after the day of 
valuation in this case, contains a strong and, to my mind, con- 
vincing argument that the annual rate of depreciation in electric 
light plants is at least ^% per cent. Why doesn't he apply that 
to this case ? He tries to squirm out of that question, and evade 
a direct answer to it, by suggesting that in his article in 1898 
he was considering plants built in 1 890. That is not so. His 
article in 1898 shows for itself that he had in mind all electric 
light companies on the average, as they then existedj^in their 
then condition, at the date of the article. But if the explanation 
had been correct, it would not have helped him any, because the 
type of this plant is not that of 1898, but it antedates 1890 
•even. It goes back to the days of Schuyler dynamos, to the 
period of 1884, to the earliest days of electric lighting, the days 
when that art was in its infancy. Mr. Foster's explanation leaves 
Jiim worse off than if he had not made it. The simple fact of 
.the matter is that if he had applied his percentage of 7Ji to the 
valuation of the property of the Holyoke Water Power Company 
in this case, to their electric light plant, his resulting value, Mr. 
Chairman, would have been less than that which our witnesses 
assigned to it. It would hav6 been 1 100,000 less than what 
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the Company wanted him to maintain. And therefore, instead 
of taking 7% per cent., as he. had as a public writer stated was 
necessary to be allowed for that purpose, he took only i\ per 
cent, per annum. He cut the percentage which he said as a 
public writer was necessary into five, and applied the quotient to 
the necessities of his client in this case. 

The next gentleman was Mr. Whitham, our ingenious friend, 
whose only qualification as an expert in this case, or any other 
case that I can see, is his employment as a boiler and engine 
tester. Having been a tester by profession, he has become a tes- 
tifier by vocation. But he himself, Mr. Chairman, disparages 
all such tests. After having primed counsel for the Holyoke 
Water Power Company with the value of this experience in test- 
ing boilers and engines as a qualification for an expert in a case 
like this, — you know that Mr. Brooks always asked our people if 
they had ever tested boilers and tested engines, and he got that 
from Mr. Whitham, because that was his only qualification, — 
what does he do in rebuttal 1 Whitham says tests are not any 
good, and elaborates that theory for two whole pages. That is 
because we had a test made of this apparatus down at Holyoke 
during the progress of the case, and it didn*t work out the way 
Mr. Whitham wanted it to, and so then he says these tests are 
not of any use, and discredits them as " dress parade " tests, to 
use his words, as the Chairman will recollect. 

Now Whitham never had any experience to qualify him to tes- 
tify in a case like this. He never bought, sold, or valued an elec- 
tric light plant in his life ; and he, like Humphreys, cannot dis- 
tinguish between the value of a plant without its franchises and 
the value of the materials and labor in it as junk. The thing to 
be done in this case is to value property for the purposes of its 
use, — not at its franchise value, not at its valuation including^ 
franchises, nor, on the other hand, at its second-hand value as 
junk or otherwise. So that Mr. Whitham, as well as Mr. 
Humphreys, has written himself out of this case by his ad- 
mission that he is intellectually incapable of valuing property 
such as is involved in this case. Finally, my brother Brooks 
himself was obliged to admit, on pages 218 and 219. of Vol. 
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IV., that Mr. Whitham's only qualification was that of "any- 
ordinary business man." 

Newcomb next appeared upon the scene. Well, Mr. New- 
comb knew something about steam plants in Holyoke apparently, 
but he had never had any experience in the installation, operation, 
or valuation or purchase or sale of any electric lighting station. 
What was the use of putting Newcomb on the stand to testify to 
the fair market value of a central lighting station, when he had 
never installed one, operated one, valued one, bought one, or sold 
one ? And that question applies practically to every other wit- 
ness produced by the Holyoke Water Power Company. 

Anderson came next. He had never had anything to do with 
the construction or operation of any electric light plant except 
that of his own company in Springfield. He got into trouble 
with the depreciation allowances for his own company. He had 
to figure depreciation for this case. Well, the United Electric 
Light Company of Springfield is a very well-managed concern, 
and, as with all well-managed electric light companies, it sets off 
and charges up each year a large amount for depreciation. He 
allowed in this case, Mr. Chairman, one per cent, per annum for 
depreciation, and he said that he had based that allowance upon 
the experience of his own company. Then he was confronted 
with the returns of his own company, which showed that they 
charged off every year five per cent. That is the way that 
one of the witnesses for the Holyoke Water Power Company 
reached an utterly preposterous valuation for this plant, by pre- 
tending to base the depreciation of it from new cost upon the 
experience of his own company, but taking one-fifth of the 
amount that his own company charges. 

He did something else that was rather fuitny, too. He said 
'he ignored all the information contained in the reports of the Gas 
Commission. He said that at first. Then he qualified it by say- 
ing that he took into account the jurisdiction of the Gas Commis- 
sion over prices ; and finally wound up with the statement that 
he had no knowledge as to what the effect of that jurisdiction 
was. If he didn't know what the effect of the jurisdiction of 
the Gras Commission over prices was, how on earth could he 
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have taken that jurisdiction into account ? The fact of the mat- 
ter is that he, like the other witnesses in this case, simply floun- 
dered, from the first page of Vol. I. to the last page of Vol. XV., 
— floundered about from proposition to proposition, driven first 
from one to the other, because they had been instructed to value 
this property according to reproductive cost and to apply no 
other test of value. For that reason they had to minimize depre- 
ciation, or sometimes to eliminate it altogether, to ignore the 
experience of their own companies, to ignore every consideration 
that any man of sense would take into account. That is the 
explanation of the intellectual eccentricities exhibited by the wit- 
nesses upon the stand. They are not wholly themselves to blame 
for it, except morally for lending themselves to such a purpose. 

Mr. Green testified about the value of this electric light plant, 
but he never built one, installed one, operated one, bought one, 
or sold one. His qualifications were absolutely negative, just as 
Mr. Newcomb's were. In his schedule of contract cost of this 
property he valued brick laid in cement at $12 a thousand, 
although he had himself, he admitted on cross examination, laid 
brick in January, 1898, at $10 a thousand. Isn't that rather a 
reckless difference for even an expert for the Holyoke Water 
Power Company to incorporate in his valuation, — an excess of 
two-tenths, or 20 per cent., beyond the figures he admitted he was 
getting brick work done for on the day of valuation ? 

He pretended, Mr. Chairman, to give a value for non-perma- 
nent power in Holyoke of $1,500 per mill power, but he said he 
did not know anybody who would pay that price for it. What 
is the evidence of a man like that worth as to market value, if he 
knows there isn't any market for it, or doesn't know that there 
is a market for it at that price, which is the same thing i He 
doesn't know anything about the prices at which electric light 
properties are sold in this State or anywhere else in the United 
States. He doesn't know anything about the dividends and 
prices for electric light stocks. But yet he does not hesitate to 
value the electric light plant, both structurally and in connection 
with its franchises. 

Finally, he was asked upon the stand by Mr. Brooks to give 
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the contents of a written contract, the Commissioners letting it 
in upon the statement of counsel that there was no contract in 
writing. It afterwards turned out that that statement was erro- 
neous, doubtless made by Mr. Brooks through inadvertence, 
because we produced the contract and put it in ; and then some- 
thing else appeared, Mr. Chairman, of a more serious nature, as 
affecting the credibility of Mr. Green's testimony. It appeared 
that he had grossly misstated the contract for the purpose of 
justifying sortie of his high values of water power. 

Then came Mr. Tower. Mr. Tower was the valuer for the 
Paper Trust, and he had never valued water power except for 
that concern, which was formed just about the time that this 
case was begun. He based his valuations of non-permanent 
power for the Paper Trust upon Waters's statement to him that 
the Company had actually got $1,500 a year for that class of 
power. Concerning these statements I shall have something 
further to say in a moment, but that was the basis of Mr. Tow- 
er's valuation for the American Writing Paper Company, which 
he incorporated into his testimony in this case. He had never 
made any valuations, he says upon cross examination, for anybody 
but the Paper Trust. That disposes entirely of Mr. Tower's 
qualifications to testify to the value of water power in this case, 
but I desire again to refer to the testimony which he gave in re- 
buttal, in emphatic corroboration of the evidence for the City as 
to the proper quantities to allow for excavation and foundation 
work for mill work in Holyoke, and as to the price for which 
lumber can be bought wholesale for building purposes in that 
city. 

(Recess.) 
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Mr. MATTHEWS. Mr. A. F. Sickman was the last witness, 
or practically the last witness, produced by the Company in sup- 
port of its case in chief, and the only witness produced who knew 
anything about the Company's water power. He was kept back, 
withheld from the witness stand until the close of their case ; and 
it was, therefore, not until his testimony went in that the City 
was able to ascertain the facts about the use of power for the 
electric light plant. 

Mr. Sickman testified with great frankness to the practices 
and uses of the Company in respect to its different classes of 
water power, and also with regard to the power used at the elec- 
tric light plant. But it certainly is a singular thing, Mr. Chair- 
man, that the man in charge of the Company's water power 
transactions does not know how much the Company is getting 
for rent on its non-permanent power. 

Mr. Gross says, when excusing himself for not knowing, that 
Mr. Sickman ought to know ; but Mr. Sickman himself, as I re- 
call it, disclaimed any knowledge of the subject. Mr. Gross was 
put upon the witness stand in Vol. VI., but withdrawn because 
he was unable to qualify ; and he resumed the witness stand in 
Vol. VIII. for the purpose of explaining the Company's amended 
offer with respect to the electric light plant and the water power 
to run it. Mr. Gross, I think, endeavored to create an impres- 
sion of fairness when he was testifying, or rather explaining, — 
because he did not testify to anything, — in Vols. VIII. and IX. 
But Mr. Gross's apparent fairness disappeared the moment any 
embarrassing questions were asked. He did not know, for in- 
stance, what the Company was getting for non-permanent power. 
At least, he said he did not know, although, according to the con- 
tention of the Company as put into this case through their expert 
witnesses, there was a regular, current, going price or rent for 
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non-permanent power in Holyoke. Mr. Gross does not know 
what the Company is getting, and does not know whether or not 
there is a regular price. He said Waters, Sickman, or Winches- 
ter ought to know what it is ; but Waters and Winchester were 
not put upon the witness stand, and Sickman said he did not 
know. 

Finally Mr. Gross was induced to look into the matter him- 
self, and to report to the Commissioners at a later period the 
exact leases and rents received by the Company for its non- 
permanent power. He does not, however, state the transactions 
correctly. He misstates, for instance, the circumstances relating 
to the Mackintosh affair, which was the only lease of non-perma- 
nent power which on the face of it figured up to more than $600 
a year for 24-hour power. 

Now the facts were that there was a collateral, secret agree- 
ment, concerning which perhaps Mr. Gross had no knowledge, 
an agreement which was finally secured and put by us into the 
case, which showed that the power they were getting was not non- 
permanent power in the ordinary sense, but something different 
and presumably more valuable. He was then asked if he could 
not explain why it was that if, as the Company claimed, ti,5CX) 
was the going price for mill power for its non-permanent power, 
the Company had never got over $600 a mill power, except in 
two cases, the Crocker and the Dickinson, and why in those 
cases all they got for everything but the first three mill power 
was $600. Mr. Gross said he could not explain ; he would en- 
deavor to do so, to ascertain the cause or reason and report to 
the Commissioners. He made that promise on three several 
occasions, on pages 122, 126, and 130 of Vol. IX. But al- 
though he testified, or occupied the stand, rather, giving explana- 
tions, upon subsequent occasions, he never furnished that infor- 
mation to the Commission. 

Finally, to conclude this brief summary of the eccentricities 
of the individual witnesses, I will call attention to Mr. Rivers, 
who, in his schedule of valuation, estimated the cost of brick- 
work at from $10 to $18 a thousand, according to circum- 
stances ; but he had actually done work for Landers, according 
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to the bills produced in this case, for less than $10 a thousand, 
for the same class of work at the same time. And worse than 
that, when Mr. Anderson was engaged in preparing his schedule 
for this case, he went to Rivers to ascertain the cost of brick in 
Holyoke, and Anderson says that Rivers told him the price was 
$g and |tio for lime and cement laid brick, respectively. 

I have not in this brief summary attempted to direct the at- 
tention of the Commissioners to the intellectual eccentricities 
which characterize the testimony of the witnesses for the Com- 
pany upon the subject of water power. That is a branch of this 
inquiry we have to speak of by itself. I have alluded to it at 
various stages of this argument, indicating i^ the first place how 
all the original valuations of water power were put into the case 
by the Company, upon hitherto unheard of theories and grounds 
of valuation, and I have suggested that the Commissioners would 
be interested to note the manner in which the witnesses for the 
Company were obliged to skip from ground to ground, to pass 
from inconsistency to inconsistency, to work from fallacy to fal- 
lacy, until they were finally driven in the fourteenth and fifteenth 
volumes of the evidence in this case to value the water power 
upon the right theory, although they then took the wrong facts. 
That matter will be gone into more at length by Mr. Green, when 
he comes t^ discuss The evidence upon the question of water 
power in detail. The figures of these witnesses upon the ques- 
tion of water power are more peculiarly and luminously illus- 
trated by the evidence of Mr. Allen and'Mr. Whitham. You can 
take these two gentlemen, from the beginning of the case to the 
end, follow them from gyration to gyration, from contortion to 
contortion, and see how they are obliged to abandon one position 
after the other ; and, Mr. Chairman, if it is a tedious, it is at least 
an amusing, process in the end. 

Who ever believed in the preposterous theories of valuation 
for which my friend Mr. Allen has made himself conspicuous in 
this Commonwealth, and in which he finds an able coadjutor in 
the personality of Mr. Whitham, of Philadelphia ? No court or 
commission has ever followed them. They testify from case to 
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case, always on the high value side of water supply and water 
power cases, but no commissioners ever relied upon their evi- 
dence and no court would sustain any commissioners in doing 
so. These gentlemen, or, rather, the theories which they in- 
voke for the value of water power, are as completely discredited 
as was the attempt of my brother Goulding in the Tretnont & 
Suffolk Mills case to take the value of the land for any purpose 
and add to it the value of the buildings for the purposes of their 
use. 

No case can be found where a decision of fact or of law rests 
upon the theories of valuation that have become Associated with 
the name of Mr. Allen. But it remained for this case, Mr- 
Chairman, to present the opportunity for a totally new theory of 
valuation, applicable to water power, but^of which no human 
being ever heard before. You can read the evidence in every 
water power case that has been tried in the United States of 
America, and you won't find anywhere any attempt by any 
engineer, however intellectually unscrupulous, to magnify the 
value of water power by basing it upon the cost to produce 
steam power in a particular steam plant admitted to be costly 
to operate. And yet that is the fallacy upon which the case 
for the petitioner here was originally founded. It was a fallacy 
which I say is new, invoked to meet the exigencies of the Hol- 
yoke Water Power Company in this ca^e. No court of law, it 
seems to me, ever witnessed such an array of intellectual per- 
verts as have been upon the witness stand in this case ; skilled 
to the last degree in the arts of duplicity, and wholly wanting, 
Mr. Chairman, in any sense of professional conscience. Nobody 
ever paid any attention to them before, or will in this case, when 
to meet the peculiar necessities of the Holyoke Water Power 
Company they have been obliged to invent a new theory for the 
valuation of water power, a theory which is still more untenable 
than any that has hitherto been associated with the names of 
Allen and Whitham. 

Now, having said what I have deemed it my duty to say con- 
cerning the lack of professional honesty — because no other 
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word can fitly express it — on the part of these gentlemen, one 
and all, with the exception of the employees of the Water Power 
Company, Sickman, Snow, and Winchester, — having said what I 
thought it was my duty to say respecting these witnesses and 
the monstrous theories which they have evolved for application 
to this case, I want to say a word in their behalf. I cannot 
acquit them of a lack of what I have called professional con- 
science, because it was their duty, Mr. Chairman, to follow the 
knowledge that they possessed, and to value property in accord- 
ance with what they know to be the correct rule of valuation. 
It was Mr. Prichard's duty as an honest man to take into account 
the fact that he said ought to be taken into account in valuing 
the gas works; namely, the cost to manufacture gas in the 
holder. It was Humphreys's duty to take the same into account. 
It was Wright's duty to take the cost of operation into account 
in determining the value of the electric light plant, because he, 
as well as Humphreys and Prichard, admitted that the cost of 
operation was a necessary factor in the valuation of a manufact- 
uring plant. 

I don't charge these gentlemen with not" knowing the correct 
mode of valuation. I charge them with suppressing their 
knowledge at the request of their clients. And therefore, Mr. 
Chairman, the chief responsibility for the inordinate length to 
which these hearings have been protracted and the extent to 
which you have been compelled to listen to untenable theories 
of valuation, rests with the employers of these gentlemen, and 
not with these witnesses themselves, who, if left to themselves, 
would have doubtless applied what they knew to be the proper 
theories of valuation, and would have reached wholly different 
results, with which we might, perhaps, have agreed. 

The responsibility for the mode in which this case has been 
tried, the responsibility for these different theories of valuation, 
each more untenable than the last, rests, Mr. Chairman, with the 
Holyoke Water Power Company and its officers. I cannot acquit 
the witnesses for not having stood up for what they knew to be 
the proper mode of valuation. I cannot assume for them what 
they evidently did not possess, an acute professional conscience ; 
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but I can acquit them of some responsibility for the intellectual 
absurdities into which they have been induced to fall during the 
progress of this case. 

In passing I might note that even Mr. Allen, even Allen, the 
highest valuer in the world of anything, knows perfectly well 
what the way to value water power is, says so on cross examina- 
tion, and admits that he did not apply that system to this case, 
because he was informed that the proper way to value the water 
power in this case was upon the assumption that the City had 
got to take the Company's steam plant, anyway, and therefore 
that the value of the water power was to be determined upon a 
comparison of the cost to run the plant by that particular 
auxiliary steam plant. Allen goes on to explain that the way of 
valuing water power ordinarily is by erecting in your mind a 
standard commercial steam plant, a steam plant operating under 
normal commercial conditions, with say Corliss compound con- 
densing engines, and then estimating from that factor and the 
cost to operate it how much you can afford to pay for water 
power which will give you an equivalent result. Why Mr. Allen 
didn't apply that theory to the valuation of this property is ex- 
plained by himself in cross examination, — because he was 
instructed not to; or, rather, because he was informed that 
that was not the way to value the water power in this case. 

So, when you come to the land, I will ask you to note the 
form of Mr. Brooks's questions, disclosing in all its nakedness 
this untenable theory of reproductive cost, which necessarily 
leads to a duplication of values. The question he put to every 
one of his real estate experts — to all three of them — was 
this : What, in your opinion, was the fair market value of this 
land, divorced from the buildings on it, divorced from the water 
power connected with it ? — the very question which our Court 
has said in the Tremont & Suffolk Milts case is not the test 
of the value of land occupied for manufacturing purposes. 

If you take the admissions of the witnesses of the Company 
as they run through the case, consider Mr. Allen's frank explana- 
tion of the reasons why he didn't adopt the usual process of 
valuing water power in this case, and note the exact language of 
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Mr, Brooks's questions to his real estate experts, you will be 
forced to reach the conclusion, if there was nothing else in the 
case than that, that this scheme of valuation is one that has 
been invented for the purposes of this case, and has been forced 
by the Holyoke Water Power Company upon its experts. They 
knew full well, of course, that if this property was valued — 
whether it be the gas plant or the electric plant or the water 
plant — according to the ordinary rules and methods of valua- 
tion, — they knew perfectly well that if they turned even Allen 
and Whitham loose upon the problem of water power in this 
case, and allowed them to work out the value by means of the 
cost to operate a standard steam plant, they wouldn't get the 
values that went into this case. They couldn't get any evidence 
in support of them. Therefore, Mr. Chairman, they invented 
for the purposes of this case, or they applied, rather, to this case, 
the theory . which Mr. Goulding himself tried to work into the 
Tremont &t Suffolk Mills case, and which the Court had rejected 
in the most emphatic language. They instructed their witnesses 
to disregard all considerations of mechanical utility, or of the 
relative suitability of the different parts of the plant to each 
other, and. to base their value simply and exclusively upon the 
cost to create a new plant, identical in all its parts with the Com- 
pany's plant, less such small allowance for depreciation due to 
wear and tear as they could conscientiously agree to. 

Then, when you come to the question of water power, the 
Company, for some reason or other, made up its mind that it 
wouldn't offer its water power for valuation under the statute, 
but would offer it at a price they never obtained before ; namely, 
$1,500 per annum per mill power. They told their experts 
that the way to value their water power was not, as is custom- 
ary in such cases, by comparison with the cost to produce an 
equivalent standard steam plant, but according to the cost to 
produce an equivalent amount of steam power at this particular 
auxiliary steam plant. And if the Company had a worse plant, 
they would have selected that for the purpose, because upon 
that theory the worse a plant is, the less efficient it is, and the 
more expensive to operate, and the higher the resulting value of 
the water power. 
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Now, Mr. Chairman, that wasn't the whole of this scheme. 
In order to have it work, something else was necessary. So far 
as the application of the theory of reproductive cost to the build- 
ings and machinery and the land, I have said all that I care to 
say. That was a complete theory in itself, easy of application, 
— the easiest thing in the world, — but legally and practically 
untenable. All that I |iave suggested so far as to the scheme 
of the Water Power Company with reference to its water power 
would not by itself have done the business. They might have 
instructed Mr. Allen and Mr. Whitham and the rest of them, 
as they did, to base the value of this water power upon the cost 
to produce an equivalent amount of power by steam at this par- 
ticular steam plant, and to ignore the fact that the operation of 
the plant by water power would be burdened with the extra 
cost to carry the investment involved in the auxiliary steam 
plant. They might have given those instructions, and Mr. 
Allen and Mr. Whitham might have gone to work on them, and 
by means of their facility, acquired by long practice in magni- 
fying quantities and prices, they might have reached a value of 
$1,500 per mill power per annum, — and they might not. If 
there was any doubt about it, Mr. Chairman what would- Mr. Allen 
and Mr. Whitham have done ? Mr. Allen told you what he would 
have done, and he has told what he did do. Mr. Allen would 
have gone to the officers of the Holyoke Water Power Company, 
and he would have said, " Look here I What are you actually 
getting ? ** " What is the actual market price of non-permanent 
power in Holyoke? " And if he had been informed that it was 
only $600 a year, he would have hesitated before he worked 
out a price of $1,500 a year per mill power by any process of 
mathematical calculation. In fact, Mr. Allen said that the 
highest price that the Company ever got for water power on the 
non-permanent basis would have been a limiting or maximum fig- 
ure for the value of the power in question, and that had he known 
that the Water Power Company was not in fact getting $1,500 
a mill power, his valuation would have been less. That is to 
say, Mr. Chairman, they couldn't even have used Mr. Charles 
A. Allen of Worcester to testify to a value of $1,500 a mill 
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power in this case by giving him simply the problem first in- 
dicated to work out, — the value of water power based upon the 
cost to produce steam power at this particular plant. Mr. 
Allen wouldn't have had the intellectual audacity, even with his 
facilities for magnifying values and his experience in that re- 
gard, to state a value of |! 1,500 per annum per mill power, un- 
less he had made inquiries, and had been told by the officers of 
the Company that they were actually getting $1,500 a mill power. 
So that something more was needed to work out evidence of a 
value of $1,500 a mill power than a mere specification of the 
mode of valuation.' The thing that was needed was statements 
of fact, false statements of fact, concerning the amount that 
the Company was actually getting for its non-permanent power. 
Those false statements were necessary, and they were forthcom- 
ing. They were made by Mr. Waters. Mr. Waters deliber- 
ately misinformed everj' expert witness in this case as to what 
the Company was actually getting for its non-permanent power. 
And every witness in this case who testified to a value for that 
power admitted upon cross examination that he based his valua- 
ation largely upon the statements made to him by Mr. Waters. 

Now for the proof of that allegation, because, Mr. Chairman, 
it is a serious one. It is one we desire you to take into account, 
and if you find it to be sustained by the proof in this case, it is 
a consideration which you will naturally and properly carry in 
your minds throughout all your deliberations upon the value of 
the water power in this case. 

Under the circumstances, in response to the natural inquiry 
of the experts retained by the Company as to what the corpora- 
tion was actually getting, I don't think we should hold the Com- 
pany to the fullest disclosure of all the facts. It was hardly 
necessary, for instance, even from the standpoint of strict integ- 
rity, for the Company to explain how it happened to be getting 
$1,500 a mill power for three mill powers in each of the Crocker 
and Dickinson transactions. All that we could fairly have 
expected the Company to do, all that the experts retained by 
the Company could fairly expect its officers to do, was to tell 
them the facts. And a truthful statement of the facts would 

VoL XVII. 
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have been this : that the Company had never received more than 
$600 for 24-hour non-permanent power, and 1(4,500 per mill 
power bonus ; that they had made eleven leases of water power 
upon the non-permanent basis, and they had never received a 
greater sum than those two figures together indicate, — ;$6oo per 
mill power per annum, and $4,500 per mill power down ; that in 
two cases they had received i^ 1,500 per mill power for the first 
3 mill powers, but only |!6oo per mill power for the remaining 
7 in one case and 3 in the other; that in neither of those 
cases was any bonus paid ; and finally, that in every case where 
non-permanent power had been sold by the Company, substan- 
tially ten or eleven thousand square feet per mill power had been 
either sold at the time or was previously in the possession of the 
lessee. 

That would have been a strictly accurate statement, so far as 
it went. It wouldn't have disclosed the whole truth, Mr. Chair- 
man, because it would not have indicated to the experts that the 
|! 1,500 per itiill power which the Company received for the first 
3 mill powers, in the two transactions, was due to other con- 
siderations, which we will consider at the proper time, and had 
no bearing on the market value of non-permanent power in Hol- 
yoke. But I am prepared to concede, for the sake of the argu- 
ment, that if they had simply stated the facts, without disclosing 
the reason for the discrimination in the Dickinson and Crocker 
leases, the experts for the Company could not fairly have com- 
plained that they had been deceived. But what were the state- 
ments made by the Company f Let me read them to you. 

W. H. Foster, in the first place, says that he assumed a charge 
for water power of $12,000 a year, or $1,500 a mill power, 
because he and Mr. Humphreys were informed by the officers of 
the Company that that was the price actually received, — $1,500 
per mill power, without any qualification. 

Mr. Humphreys stated that they investigated the Company's 
charges for that class of power, and found it to be $1,500 a mill 
power. He didn't investigate the leases. If he had, he wouldn't 
have reached any such conclusion. He piust have inquired of 
the officers of the Company, and had been told by them that 
they received $1,500 a mill power. That is what he said : — 
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" I inquired of the Company as to the regular rate for 
such power. We made no examination as experts into 
the value of this power ; we simply made inquiry as to what 
the Company was charging in their regular business, and 
took that rate/' 

Now, Mr. Chairman, that was put in Vol. I. of this testimony 
before any of these experts took the stand to testify to the value 
of the water power, and from that time until we got the leases 
and got the facts out of Mr. Sickman and Mr. Gross there wasn't 
an)rthing in this case to indicate that the Company had not been 
receiving |! 1,500 per mill power right along for their non-per- 
manent power. 

The first expert on water for the Company was Mr. H. A. 
Foster. He stated that the fair market value of water power 
was 1^4,500 down and $1,500 per annum per mill power ; that he 
knew nothing about water power in Holyoke, except the state- 
ments made to him by the officers of the Company ; that all the 
information he had upon the subject came from them ; that he 
was told by them that the Company was getting $4,500 down and 
$1,500 a year a mill power, — an absolutely false statement 
upon any construction of the Crocker and Dickinson leases, — 
and that this information, Mr. Chairman, was the basis of his 
valuation. Mr. H. A. Foster was the first man put upon the 
witness stand by the Company to work out the value of water 
power. He didn't dare rely upon the theories suggested by 
counsel for the Company. He went straight to Mr. Waters and 
Mr. Winchester and asked what was the going market price, and 
he was answered falsely. 

Robb was the next witness for the Company, who testified 
that $4,500 bonus and $1,500 a year are reasonable prices, in 
his opinion ; that this opinion was based upon such information as 
he could get as to what was being actually paid for non-perma- 
nent power in Holyoke ; and that he was told that leases had 
been made at these prices. 

There never was a lease at any such price as that combination 
of $1,500 and $4,500 ; the statement was false. He says that 
several of the witnesses assured him that these were the prices 
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regularly paid in Holyoke. Mr. Robb is not the only witness for 
the Company who says he was deceived by the other witnesses 
for the Company. But I want to acquit them of intentional in- 
sincerity in this regard, because they were themselves deceived 
by Waters. The whole responsibility for this elaboration of 
falsehood and for the preposterous valuations that are based 
upon it rests with Mr. Waters and his associates, the officers of 
the Holyoke Water Power Company. It should not in my judg- 
ment be visited upon the experts in this case. 

Newcomb, giving the same values, says that his opinion is 
based upon the fact that power was being sold at these prices, and 
that he relied upon statements made to him upon this point by 
the officers of the Company. He is the next man, — I am going 
through jsvery one of them, Mr. Chairman. There is not a wit- 
ness in this case who testified to these exaggerated values who 
did not base his opinion upon false statements made to him by 
the officers of the Company as to what the Company was act- 
ually getting. 

And I now come to Mr. Allen, to whose efforts to obtain in- 
formation upon the subject I have already alluded. He gave the 
same figures as all the rest of them did, but he says he based 
those figures in part upon information received from the Com- 
pany that they were actually selling power at those prices ; he 
made inquiries as to what was being paid, and he says he was 
told that this was being paid. He says this was one of the im- 
portant facts that he took into account in forming his opinion of 
value, and if he had understood that the Company was in fact re- 
ceiving less, his opinion would have been materially affected. 
And finally he says that the maximum price that the Company 
had actually received would, in his opinion, fix the actual value 
of water power. We do not ^gree with Mr. Allen that it was 
the maximum price that the Company had been able to get, but 
it was the current price that they were able to get. Mr. Allen 
is a high value man, and with a reputation to sustain in that re- 
gard was anxious to get the highest figure. But Mr. Allen was 
honest enough to say that he would not go beyond that. He 
would not have gone beyond it, if he had not been deceived ; and 
he was intentionally deceived by Mr. Waters and his associates. 
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The last water power witness that was put upon the stand 
was Mr. Tower, and I call your attention particularly to what 
happened to poor Mr. Tower. He was employed about the same 
time that this case began to value the mills that were going into 
the American Writing Paper Company, and he said that he 
valued this non-permanent power for that purpose and for that 
occasion. He said he fixed his values because he was informed, 
by the officers of the Company, that they were in the habit of 
asking and getting $1,500 for their non-permanent power; that 
he was informed that the Crocker and Dickinson Companies 
were paying If 1,500 for all their power, — not simply for the first 
three mill powers. Now that, Mr. Chairman, was the way in 
which the American Writing Paper Company was organized; 
and when we consider what the actual facts of the case were, it 
is not difficult to see why the stock of that concern is selling 
at the present prices. 

Mr. BROOKS. Is that in evidence ? 

Mr. MATTHEWS. I think Mr. Appleton had something to 
say on that subject. 

Mr. BROOKS. I guess he didn't. But then, I don't care ; 
I would just as lieve you would argue on what is not in evidence 
as on what is. 

Mr. MATTHEWS. I said the witnesses for the Company 
misinformed each other. Robb was misinformed by Newcomb 
and Green, and Tower was misinformed by Dickinson. But I 
do not attribute any dishonesty to the witnesses. They were 
honestly deceived by one another, as they were dishonestly 
deceived by Mr. Waters. 

Now, Mr. Chairman, I ask you to consider the enormity of 
this offence. A large part of this case, a large part of the fif- 
teen volumes of printed testimony, has been devoted to a cross 
examination of these men who have come into court and sworn 
that this power was worth jf 1,500 per annum per mill power> 
and it has turned out that those valuations were based upon 
deliberate, intentional falsehoods, made by the treasurer of this 
corporation to those witnesses. Mr. Waters knew that those 
men, being left to themselves, could not reach a valuation of 
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If 1,500 per mill power for water. He knew that the Company- 
had never been able to get more than $600. He told them 
what was not true, and anybody in the position that Mr. Allen 
or Mr. Whitham or Mr. Green or the rest of them, under those 
circumstances, would, unconsciously perhaps, shape his calcula- 
tions so as to come out somewhere near the price which we were 
informed the Company was actually getting. 

That, Mr. Chairman, is the way in which the Company got 
these exaggerated valuations into this case. It was by reason of 
this process that this case has been protracted and delayed to 
this inordinate length. And we ask you, with the greatest 
confidence, to condemn this method of litigation, this peculiar 
method of preparing a case for trial in a court of law, not only 
by rejecting, without consideration, or without any more con- 
sideration than is needed for the purpose, these preposterous 
valuations, but also by saddling the cost of so much of this in- 
quiry as has been caused by the testimony of these gentlemen 
on the value of water power, exclusively upon the Holyoke 
Water Power Company, discharging and absolving the City of 
Holyoke from paying any portion of it. And when you review 
this testimony in this case, you will find that an enormous per- 
centage of it is founded upon these untenable theories, backed, 
supported, and corroborated by the falsehoods told by Mr. 
Waters as to what the Company was actually getting. 

Now, Mr. Chairman, that is not all. A more reckless exhibi- 
tion of false testimony — not intentionally false, but necessarily 
false because based upon purposely misleading data — is due to 
the attempt of the Company to misstate to their experts the 
manner in which the lessees of water power were treated with 
respect to the days of restricted use. Every one of those experts 
assumed that all those lessees were treated upon a parity, alike. 
Allen says so and all the rest of them say so. Allen again is 
frank enough to admit that if he had known that there . was a 
disparity of treatment, or if he had been told that he was to value 
the water power upon the theory that there could be priority of 
right in respect to user, his valuations might have been materi- 
ally affected. But he was told, Mr. Chairman, as he himself 
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says, that they were all treated alike. Now that was not true. 
That was just as false a statement as the other. The e>ddence 
is conclusive in this case that in the year 1899 there was a dis- 
parity of more than 50 per cent. — just exactly 50 per cent. — in 
the number of restricted days between the prior and the subse- 
quent lessees of non-permanent power upon the first level canal. 
And Mr. Sickman tells you the reason with frankness, — that the 
earlier lessees had the prior right. 

That is not all. Even giving Allen and Whitham and the 
other experts the benefit of the theory of valuation from which 
they were instructed not to depart, and even after misleading 
them as to the facts of the case with regard to actual sales of 
water power, the Company did not stop there, but it misinformed 
its experts in regard to the average load upon the electric light 
station. H. A. Foster and others were told that the average 
load upon the electric light station was 231 horse power. It 
appeared that that was the load for Jan. 9, 1899, one of the 
darkest days in the year and one of the days of heaviest con- 
sumption. Mr. Winchester tells us that the average load in 
summer was very much less, as of course it must be, and the 
evidence is uncontradicted that the average load was something 
under 200 horse power, taking the year as a whole. That was 
proved by us and not disputed by the other side in rebuttal. 
Our figures were substantially accepted by Mr. Allen and Mr. 
Whitham when they came upon the witness stand in rebuttal. 
But the whole case for the Company in chief, Mr. Chairman, was 
prepared and put in upon the theory of an average load through- 
out the year of 231 horse power, or 10 per cent, more than it 
actually was. That is a small matter, but it makes considerable 
difference when you come to figure out the cost of water power 
in this case. It makes a difference of $100 or $200 per mill 
power. 

Finally an attempt was made with characteristic disingenuity 
to mislead all the witnesses for the Company as to the current 
prices for materials in Holyoke. I don't know whether the 
Commissioners noted the peculiar ingenuity of this scheme. Mr. 
Waters and Mr. Winchester, in the secret recesses of the Hol- 
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yoke Water Power Company's offices, prepared a list of materials 
and prices, and furnished it to Mr. Nettleton and the other 
witnesses for the Company, all the experts from a distance. It 
is printed in Vol. III. The witnesses were told, as they say, 
by the officers of the Company that that was a correct list of 
prices current in Holyoke. Mr. Nettleton says that and others 
do ; Sherman, I think. Mr. Chairman, would you believe it, — 
you would not believe it if you had not sat through this case, 
— that, notwithstanding that price-list was given to" all the experts 
for the Company and was used by all of them who came from a 
distance and formed the basis of their opinions of the reproduc- 
tive cost of this plant, no attempt was ever made from Vol. I. to 
Vol. XV. of this case to prove that price-list. There is no evi- 
dence in this case that any single figure in that price-list repre- 
sents the actual value of labor or materials in Holyoke in Jan- 
uary, 1898, or at any other date. They simply loaded up their 
expert witnesses with a false statement — because we proved 
conclusively that these figures and prices were wrong — a 
false statement or price-list of materials and labor for the purpose 
of inducing these gentlemen from a distance, who had no per- 
sonal knowledge of conditions in Holyoke, to reach a higher 
figure for the reproductive cost of this property than they other- 
wise would. And that effort, as in the case of the water power, 
was successful. It is conceivable, of course, that the Coinpany 
may have thought when this list was prepared that it was cor- 
rect. It is conceivable that they may have intended to prove it. 
It is conceivable that as the case went on they found they could 
not prove it, and therefore made no attempt to do so. There- 
fore I will not charge the preparation of this price-list upon the 
officers of the Holyoke Water Power Company as a deliberate 
falsehood intended to mislead the Court, as I do say was their 
purpose in the matter of the misinformation furnished their 
expert witnesses respecting the actual sales of water power. But 
I say that the exhibition of this price-list to these witnesses was 
a characteristic effort on the part of the Company to aflfect their 
own witnesses and thus mislead the Court. It succeeded so far 
as the. witnesses were concerned, but it will not succeed, I appre- 
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hend, so far as the Commissioners go. We met that price-list 
piece by piece, item by item, and have proved by actual bills and 
from the Company's witnesses themselves that it was erroneous 
from top to bottom ; that it represented yard prices, detail prices 
in small lots, and did not represent the current going prices for 
building material furnished on a large scale in the city of Hol- 
yoke. And no attempt has been made to meet that process of 
destruction. No attempt was made in rebuttal to rehabilitate 
this price-list, any more than any attempt was made in the evi- 
• dence for the Company in chief to support it. 

Contemporaneously with the purpose of the Company to mag- 
nify the valuations which it sought to impose upon this tribunal 
by deceiving its own witnesses, and thus inducing them to testify 
to higher figures than they would have given if they had 
known the facts, is the effort, the persistent although finally 
imsuccessful effort, of the Holyoke Water Power Company to 
withhold from inspection by this Court, and from use by the City 
of Holyoke, one of the parties to the case, of their leases and 
agreements relating to the sale of water power. 

You will remember the difficulty we had to procure those 
leases. You will remember that counsel for the Holyoke Water 
Power Company declined to produce them at several stages in 
the proceedings. You will remember that we had to issue sum- 
mons after summons on them before we got any of them. You 
will remember that finally we got the recorded leases into the 
case, and then it appeared that the bonus was not set forth. 
You will remember the difficulty that we had in extracting infor- 
mation concerning the bonus paid in these various cases. You 
will remember the persistent statements made by counsel for the 
Company over and over again, — and I am willing to admit that 
he was deceived along with . his experts, because I am unwilling 
to charge any member of the Massachusetts bar with being per- 
sonally responsible or accountable for this scheme, or conspiracy 
I might call it, to deceive the Court, — you will remember how 
he stated over and over again that 1^1,500 rent and $4,500 bo- 
nus was paid, and then you will remember that when we got the 
leases, and when we got a disclosure from him of the bonus paid 
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in every case, we found there wasn't one where $1,500 rent 
and $4,500 bonus was paid. 

Then we went into the matter further. We found, — I won't 
say how, — but we suspected that these leases and the statements 
of Mr. Brooks did not disclose the whole truth ; and we called 
for such other collateral or secret agreements as might have 
passed between the parties. You will remember the opposition 
there was to producing them. You will remember the long ar- 
gument that we had about them, and you will remember your 
final decision that we should have them. Then they were pro- 
duced and read in court, and in every single case it appeared that 
the lease of non-permanent power had been accompanied by a 
written, contemporary, but unrecorded instrument, which enlarged 
the rights of the lessee by various considerations and privileges 
which amounted to a large sum of money when translated into 
dollars and cents. 

Mr. BROOKS. Were those put in evidence ? 

Mr. MATTHEWS. They were in evidence ; they were read 
in this court room by me, every one of them. 

Mr. BROOKS. Were they admitted in evidence, — the so- 
called secret agreements ? 

Mr. MATTHEWS. They were. They were read and num- 
bered in the case as exhibits, as you will find by looking. They 
were read by me personally, standing where I now stand in this 
court room. 

The CHAIRMAN. Weren't you standing in the court room 
in Springfield? 

Mr. MATTHEWS. No, sir, it was right here. I remember 
the time we put those leases in. It was here, I am quite confi- 
dent about it. I will call your attention to one of them only. 
Every one was of pecuniary value. Some of them ran forever, 
some of them were temporary only ; but the secret agreement in 
the Crocker case gave them the benefit of a rebate amounting to 
over $8,000. In the Dickinson case it could be figured out at a 
substantial sum. The one I desire to call particular attention 
to, however, is that relating to the Mackintosh transaction. 
Poor Mr. Gross had been induced to take the witness stand, and 
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to tell your Honors that non-permanent power in the Mackin- 
tosh case had been rented, upon a rent reduced to a 24-hour 
basis, at $750 per mill power. And so it had, according to the 
lease which Mr. Waters had given him, but Mr. Waters had not 
given him the facts. I do not charge Mr. Gross with any inten- 
tion to deceive the Court, but I know perfectly what Waters was 
up to. He wanted to get before this Commission the fact, 
through Mr. Gross, that they had in one case got over jf 600, and 
this was the case, and this was the way it was brought before 
your Honors' attention. 

But what was the secret agreement in that case ? An agree- 
ment allowing them in perpetuity to substitute night power for 
day power, almost converting their power into permanent and 
manifestly enhancing its value. The correspondence in that 
case is printed in the evidence in full, and you will see from it 
that Mr. Mackintosh attached value to this agreement and was 
willing to pay the rent which the Company asked in considera- 
tion of his getting this extra and special agreement, and not 
otherwise. 

I have already referred to the agreement with the Street Rail- 
way Company. That is a small matter, of only incidental value, 
but it illustrates again the methods of the Holyoke Water Power 
Company in the preparation and trial of this cause. A witness 
was produced and put upon the witness stand by the Company, 
Mr. Green, and was asked by counsel for the Company as to the 
terms of a contract that had been entered into between the Hol- 
yoke Street Railway Company and the Holyoke Water Power 
Company. We objected on the ground that there was a written 
instrument, and that he should not be permitted to state the 
contents of a written instrument unless every effort had been 
made to produce the original or a copy. It was stated on behalf 
of the Company that the agreement was not in writing, and on 
the faith and credit of that statement Mr. Green was permitted 
to state, or rather to misstate, as it turned out afterward, the con- 
tents of that agreement. We finally procured the instrument 
itself and put it in, and it showed a totally different arrangement 
in every particular to that which Mr. Green had testified to. 
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The CHAIRMAN. Are you reading from anything in 
particular ? 

Mr. MATTHEWS. No, I am not reading from any thing. I 
have been following the first part of part 2. What I have said 
is in substance, although in more condensed form, printed in the 
brief. I will state here that generally my argument has followed 
the usual course, that of amplifying the more condensed state- 
ments of the printed brief. 

Now, Mr. Chairman, a word on the apportionment of costs. 
There is no practice binding upon the Commissioners in this case. 
I apprehend that the apportionment of costs lies within your 
discretion. Various practices have obtained in similar cases. 
Sometimes the costs have been divided. Sometimes, in the ordi- 
nary and simple case, they have been charged upon the respon- 
dent, — upon the party acquiring the property. In some cases 
they have been divided more or less equally. In this case we 
ask the Commissioners to charge at least three-fourths of the 
costs upon the Holyoke Water Power Company, and we prefer 
that request with great confidence. We ask it by reason of the 
time, the labor, the delay, and the expense thrust upon the City 
of Holyoke to defend this case, due to the untenable theories 
of valuation, which this Commission I assume will disregard, 
which were advanced by the Holyoke Water Power Company 
through its experts. I base the request upon the inordinate 
amount of time which was necessarily devoted by the City of 
Holyoke to an exposure of the falsehoods which had been told by 
the officers of the Company, and which were the basis of the 
valuations made by the Company's experts of the water power 
involved in this case. I ask it by reason of the deliberate pur- 
pose of the Company to deceive the Court by deceiving its 
witnesses, and by concealing important evidence from inspection 
by the City and from production in court. I refer also to the 
enormous amount of space devoted by the Company, and to some 
extent therefore by us, to a consideration of the valuation of 
the Company's franchises, business, and good will, with which 
this Commission has in law nothing to do. For all these reasons 
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we suggest that at least three-fourths, preferably more, of the 
expenses of this case, so far as the Commissioners have power 
to apportion the same, be assigned to the Holyoke Water Power 
Company, the petitioner. 

Now, Mr. Chairman, in passing on the burden of this argu- 
ment to my associate I desire to repeat the statement which I 
made in opening, that in a case which has been tried at this 
length, in a case that has been tried with this care, in a case 
that has been listened to with this patience by the Court, in a 
case involving a valuation of property, which is subject to appeal 
according to the terms of the statute, both upon the facts and 
upon the law, we submit and request, with all the earnestness of 
which we are capable, on behalf of our clients, the City of Hol- 
yoke and its inhabitants, that this cause should not result in a 
mistrial ; that this case should issue forth from these Commis- 
sioners into the court in such a shape that the Court itself can 
pass upon all the questions of fact or law which either party 
desires to raise, without involving the additional expense and 
delay of a new trial before the Court. And this end, Mr. 
Chairman, can only be accomplished if the Commissioners will 
devote such time and labor and patience to a study of the briefs, 
arguments, and evidence in this case as will permit them to pass 
definitely and formally upon every request for a finding of law 
or fact preferred by the City of Holyoke. Only in that manner 
can this case come into the Supreme Judicial Court, if it ever 
gets there, in such shape as will obviate the necessity of a re- 
trial. 

I suppose such requests are often made in. cases tried as this 
case is, and they are not always followed. A case involving a 
relatively small amount of time which is tried before tKe com- 
missioners does not necessitate the careful findings as to sub- 
ordinate facts that a case of this magnitude does or ought to. 
We ask that in this case, at least, the Commissioners will take 
the time to make a special finding upon every question of fact 
or law which either party may suggest, particularly upon every 
question of fact or law which the City of Holyoke may raise, in 
the manner which I have indicated it will in the final copies of 
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the brief as submitted to the Commissioners and counsel for the 
Company. Only in that manner, Mr. Chairman, can the ex- 
pense and time devoted to this cause be justified. I won't say 
justified simply to the people of Holyoke, but justified to us as 
lawyers. My associate and myself therefore look forward with 
confidence to such a report from this Commission as will prevent 
either party from taking the case upon the facts beyond the de- 
cision of this tribunal, and that result can only be attained by 
special findings upon every request relating either to a matter of 
law or a matter of fact, however incidental or collateral it be, 
that may be preferred by either party. And, Mr. Chairman, it 
is needless to say that we look forward with equal confidence to 
a finding by these Commissioners which will do exact and even 
justice to the great interests represented by the respective parties 
to this suit. We expect that this cause will be considered with 
the same care with which it has been argued. And we have the 
greatest confidence that the Commissioners, in reviewing the 
testimony in the light of the oral arguments, and assisted, as 
we think they may well be, by the arguments presented in print, 
will be unable to avoid the conclusion that the contentions of the 
City in this matter are substantially correct, and that the award 
finally reached by your Honors should coincide, both with re- 
spect to the questions of law and the questions of fact, with 
the arguments that have been presented to you during the past 
four days. 

I will simply sum them up in closing. As to the gas plant, 
we ask you to find the facts relating to title, and to express an 
opinion one way or .the other as to whether the City is bound as 
a matter of law to take the gas plant at all, under the circum- 
stances which you find to exist respecting the title to the land 
which was stolen from the river. 

As to the value of the gas plant as a whole, we ask you to find 
that its fair market value as a going concern for the purposes of 
its use, in January, 1898, was not over jf 200,000, and that there 
should be allowed from that a depreciation of at least 5 per cent, 
per annum for the whole period that will elapse between the 
day of valuation and the day of transfer, less such sum as the 
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Company may be entitled to, to be determined upon a supple- 
mental hearing or inquiry, for such additions or improvements 
as it may make to the plant in that same period. 

As to the electric light plant, we ask with equal confidence 
that you decline to include the water power in the transfer at 
all, for the reason, first, that it is not offered by the Company 
for valuation, and, secondly, for the reason that you have no 
right to impose a perpetual burden by the way of rent upon 
the City of Holyoke ; that is, we ask you to eliminate the water 
power from this case, as offered. 

We then ask you to omit the water power plant from the 
transfer, unless the Holyoke Water Power Company shall tender 
to the City of Holyoke a deed of the water plant and a con- 
veyance or lease of water power sufficient to enable the City 
to run the plant, in substance, on the terms in the form indi- 
* cated by us in our brief, on page 262 ; that you find that the 
value of the water plant, in case it is to be transferred to the 
City, that is, in case the Holyoke Water Power Company will 
tender water power upon the terms indicated, as somewhere in 
the vicinity of $60,000 to $65,000, and that the value of the 
remainder of the electric light plant, that is, the station proper, 
the steam plant, and the distribution system, is between $70,000 
and $80,000 ; meaning in both cases the fair market value of the 
property as a going concern, for the purposes of its use, in Jan- 
uary, 1898. Your award, therefore, for the electric light plant 
should consist, we think, of $^70,000 to $80,000 for the electric 
lighting station proper, and the electrical apparatus that is appur- 
tenant to it, and to a conditional award of from $60,000 to 
$70,000 for the water plant, provided the Holyoke Water Power 
Company tenders to the City a lease of water power substantially 
upon what is known as surplus terms, the City paying for the 
water as measured, according to the draft of lease which we 
have prepared ; and that in each case a reasonable annual allow- 
ance for the depreciation which will take place in the plant 
between the day of valuation and the day of transfer be awarded, 
the Company to have the benefit of such additions to the plant 
as it may make between the day of the valuation and the day of 
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transfer, the value thereof to be determined upon a supplemental 
inquiry. 

I thank you, Mr. Chairman and gentlemen, for the courtesy 
and great attention which you have paid me during this long 
argument. My only apology for addressing the Commission so 
long is the great length and difficulty of the case itself. 
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CLOSING ARGUMENT FOR THE CITY OF HOL- 
YOKE ON THE FACTS. 

BY ADDISON L. GBEEN, ESQ. 



May it please you^ Mr, Chairman^ and Gentlemen of the 
Commission : 

At some point of my argument it will be necessary to deal 
with the value of the Company's land, and inasmuch as the time 
allotted this afternoon is short, I think I will take it up now. 

Something has already been said on this point in reference 
to the testimony of various witnesses, but little as to the details 
of their evidence. You will recall, of course, the site of the -gas 
works. It is downhill, off from any public road, lies between 
the river and the canal, is irregular in shape, and thoroughly 
covered with buildings. The situation is such that there is 
absolutely no possibility of extending the works. If it is desira- 
ble to enlarge any part of the plant it must be done either by 
tearing down and rebuilding the present plant or building else- 
where. It is not possible to buy any land adjacent. The Par- 
sons Paper Company and the water in the canal and the river 
so hem in the location that it cannot be done. The railroad has 
a spur track running to this land, but it is difficult of access 
by teams, the private way that leads to it comes down a hill, 
and it is quite as devious in its way as has been the method of 
the Company in trying to work its $1,500 valuation upon us, 
for non-permanent water power. And we suggest that these 
facts must be taken into consideration in finding the value of 
this land. The Company itself, in its schedule, asks 50 cents a 
foot for this land. 

The petitioner has put three witnesses on the stand to prove 
that this land is worth more than 50 cents a foot. I suppose that 
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that was done with the idea of showing: the modesty of this 
Company in the demands which it has made in this case. It is 
to be inferred that the Water Power Company was not suffi- 
ciently grasping when it started out making its schedules, in 
putting a value upon their own property, and that Mr. Sickman 
— ^a gentleman who has sold, as a matter of fact, about all the 
manufacturing land that has ever been sold in the City of 
Holyoke— didn't know enough about values to put the last pos- 
sible dollar that could be possibly claimed for this land. And 
so three men are called as witnesses to testify here as to the 
value of this site, as well as other sites. 

These men never sold a mill site. They never bought a mill 
site. They go down to the officers of the Water Power Com- 
pany, and interview the same Mr. Sickman who valued this land 
of the Company, and he gives them information which leads 
them to put a value of more than 50 cents a foot upon this land. 

Why didn't Mr. Sickman take the stand and testify here? He 
is the one man in the City of Holyoke who has had experience 
in the sale of mill sites. He is in the employ of the Company. 
He could tell of sales of similar property, and the prices that 
had been received. And if that land was worth 50 cents a foot 
he could substantiate it before this Commission. Now Mr. 
Sickman doesn't testify here, and both sides are forced to go 
out and get such assistance as they can from ordinary real 
estate experts. 

Of course you understand the situation of affairs in Holyoke 
is peculiar. The mill land in Holyoke is all owned by the 
Holyoke Water Power Company, and the sales that are made 
of mill sites that are not encumbered with buildings are made 
by the Holyoke Water Power Company. So that the agent of 
the Water Power Company who has such sales in charge is the 
one man who knows about such things, and cpuld testify to 
them. 

Now, there is a difference between the experts for the Com- 
pany and for the City on this point. The Company's experts 
put a value upon this land anywhere from 40 to 60 or 75 cents 
a foot, as I recall it. The experts called by the Qty value it at 
20 to 25 cents a foot. 

Now, we have two or three facts to be borne in mind, gentle- 
men, and one is that there have been two or three sales of prop- 
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erty somewhat similar to this, — the sale of the LaFrance 
property, a sale which crept in in the course of the evidence ; the 
sale of the City lot, and the sale of the Riverside land, if I may 
call it so. 

The LaFrance lot is a tract of land in Holyoke, as disclosed 
by the evidence, quite close to the Bridge Street holder, — a 
large tract of land and the most recent sale that appeared In 
evidence. It lies on the outskirts of the mill district in Holyoke, 
in situation and desirability rather better, if anything, than this 
piece of land, and it was sold during, the time that our case was 
in progress for 12 cents a foot. 

The City lot is quite as near the centre of the City of Holyoke 
as the gas site. It is right in the centre of ^ large amount of 
vacant land. And that sold between the same parties, in 1894, 
for less than 14 cents a foot. It is quite as low — I believe a few 
feet lower — than the present lot. The land can be divided 'up as 
you please. We have suggested a lot of a certain size and 
shape for the purposes of a new plant, but it is possible to 
acquire for a new plant almost any area of land in the vicinity of 
the City lot. 

There is another sale of land, the land sold to the Riverside, 
and that is among the most recent. That was sold somewhere 
in 1897. In this tract, according to Mr. Appleton, there are 
about 100,000 square feet. He said himself that the land, to- 
gether with three non-permanent and two permanent powers, 
sold for $43,500. And he says that he paid for the three non- 
permanent powers $13,500, so that he paid $30,000 for the land 
and the two permanent powers. If those two permanent powers 
were worth no more than the non-permanent powers, he paid 
$21,000 for a hundred thousand feet of land, that is, 21 cents a 
foot. 

You can, by inspection of the map of the City of Holyoke, 
understand the situation of the Riverside land. You have seen 
it. It is where the Smith & White and the National Blank 
Book are now located in Holyoke. 

We say that, so far as there is any evidence in this case of 
sales of property similarly situated, in respect to altitude, in 
respect to the manufacturing district, the centre of distribution, 
and in all other ways, that these three sales are comparable, and 
more comparable than any other sales, with the land in question. 
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and therefore we ask you to' take that fact as corroborative of 
the statement of the witnesses called by the City, as to the value 
of that land, entirely apart from its buildings, divorced from its 
water power, that the land as land is not worth over 25 cents a 
foot. 

While the witnesses for the Company in valuing* this land 
were asked to value it divorced from its water power, they did 
not in fact do it. An inspection of the evidence — and we call 
your attention to it in our brief — ^will show that they did in fact 
in giving their values of 60 and 75 cents a foot, take into con- 
sideration the water power. And one witness, Mr. Corser, 
when pinned down to this fact and asked to give absolutely the 
value separated from the water power, changed his figures; 
he had placed the value at either 60 or 70 cents, and stated that 
if he was obliged to leave the water power out of consideration 
he thought it would be 40 or 50 cents. So that it is apparent 
that the witnesses, while in form answering the question as we 
understood it, did in fact take other factors into consideration. 

The CHAIRMAN. How much land is there in the ga§ 
plant? 

Mr. GREEN. There is about 85,000 feet of land, if your 
Honor please, at the main site of the gas works. At the Bridge 
Street holder there is some nineteen thousand odd feet of land. 
The latter tract is close to the LaFrance purchase at 12 cents a 
foot. And here again the witnesses called by the Company 
give a higher valuation, as I recall it, than that placed by Mr. 
Sickman in the demand of the Company. 

Mr. BROOKS. In the what? 

Mr. GREEN. In the offer, I mean, made by the Company of 
its land, and in the testimony of the witnesses called by the 
Company who used the prices given by Mr. Sickman, as they 
testified in their cross-examination. 

We claim — ^and this is a relatively small matter and I do not 
intend to stop with it but ,a moment — ^we claim that owing to 
the facts set out on page 297 of our brief, that a value of 30 
cent a foot for this Bridge Street holder site is ample ; that no 
sales in the neighborhood warrant any greater price, and that 
the testimony of the gentlemen called by the City should be 
accepted upon that point. That is, you understand in all this 
discussion, leaving out of consideration our contention that 
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this property is to be valued for the purpose of its use, and meet- 
ing now merely the evidence offered by the company to the 
effect that the value of the land, for general purposes, is 50 and 
40 cents a foot. 

I hardly know what to say in regard to the site of that electric 
light plant, for I personally do not believe that' that land as land 
is worth an3rwhere near as much as any witness called by either 
side has testified. Just look at it. You have a piece of land 
there that looks like a flight of stairs. You have a little narrow 
peak clear down at the farther end, stretched out just long 
enough to get a track to run across it so that you may have 
title to the land over which the railroad track goes. You have 
a right of way in front of it, over which you cannot build. You 
have a right of way running straight down through, not the 
centre, but nearly the centre of it, on which you cannot build, 
or at least over which you must build by the use of an arch. 
You have on the back side of it a big tract of land that must be 
reserved for light and air. It has under it a flume running 
down to other land of the Holyoke Water Power Company. It 
is covered all over with restrictions and reservations as to sewer 
rights and light and air rights, and I do not wonder that the 
Holyoke Water Power Company has never introduced a parti- 
cle of evidence in this case as to what that land is worth as land. 

We say, however, that the only evidence introduced on that 
point is by the City in the evidence of Mr. Wood, Mr. Sullivan 
and Mr. Gaylord to the effect that it is worth from 40 to 50 
cents a foot; that is, leaving out of consideration the water 
power, supposing that we take the land divorced from the water 
power, and I say that in the nature of things, considering the 
preposterous shape of this carved-out piece of land, it is all that 
ought to be awarded for it. And if that price is awarded it does 
not seem to me that we ought to pay for what is really a high- 
way in front of our property. I allude to the right of way, so- 
called, the private road which runs between the canal walls and 
the buildings, and is reserved for everybody's use — not alone 
ours, but everybody else's. It is the only way to get to our 
plant, it is the only way that other people get to theirs, and it 
seems to me that the city should not pay for that portion of the 
land. 

We have for the sake of convenience, on page 299 of our 
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brief of the facts, divided this land, because it may be necessary 
for the Commission to divide the land, and have suggested to 
the Commission where the division line should run in order to 
separate the hydraulic plant from the steam and electric plant. 
The line of division which we suggest will give to the electric 
and steam plant tiearly 35,000 square feet of land and leave for 
the water plant some 6,300 or 6,400 feet. And we have there 
tabulated our computations in such a form that you can easily 
see what we claim in regard to square feet, area to be allowed 
and prices to be charged. 

The Company has claimed that this land is to be valued as a 
mill site, and that we are to pay for it at the rate of $4,500 a 
mill power. They stand apparently upon that contention. Our 
first answer is, of course, that you must take that, if at all, in 
connection with the number of mill power that could ordi- 
narily and reasonably be expected to be used in connection with 
such a piece of land; and the evidence is uncontradicted that 
four or five is the limiting number. 

But what evidence has been introduced in this case that 
$4,500 a mill power is the selling rate of mill sites in Holyoke, 
beyond the mere statement of a gentleman not on the stand and 
unsworn, made to the witnesses expected to testify? It is true 
that one or two instances have occurred where mill sites have 
been sold at a price which amounts to $4,500 a mill power. 

Mr. BROOKS. For bonus. 

Mr. GREEN. For bonus ; but they are one or two instances 
out of a large number of instances. They are not the last in- 
stances, and they are apparently more accidents than anything 
else. I shall have occasion to return to this point later in the 
consideration of water power, but it is sufficient for a passing 
moment to say this: that out of the 10 or 11 last transactions of 
the Holyoke Water Power Company, where they sold land and 
water power at the same time, at the outside two, and I believe, 
as I am now speaking, in only one instance was there any re- 
lation of $4,500 between the number of mill powers sold and 
the price obtained. In the case of the Norman, which occurs 
to me at this moment, which was a sale of non-permanent 
power exclusively with land, they did not receive anywhere 
near — no, they received a great deal more, I should say, than 
at the rate of $4,500 a mill power, and they sold a very large 
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tract of land. In two instances there was no bonus charged 
whatever. In the case of the Riverside, both the first sale and 
the second sale, there is no relation of $4,500, so that it seems 
to me conclusive from the evidence that while it may be that 
if the area of the land offered is just about right and all other 
things are harmonious, $4,500 a mill power might be charged 
for a sufficient area of land, that ordinarily the land is dealt with 
as land and the so-called bonus is a payment for land rather 
than a payment for water power. 

But we say that these considerations are apart from the ques- 
tion, and that the land should be valued for the purpose of its 
use ; that is, that the gas land should be valued at what gas land 
ought to cost in Holyoke, and the electric land at what such 
land ought to cost in^Holyoke. We have introduced some little 
evidence on this point. 

We claim that there is a very large tract of land upon which 
a gas plant could properly be put, upon or near the City lot. 
We selected the City lot because there was a transaction be- 
tween the same parties as recent as the year 1894, and because 
it is good land, just about the right distance from the centre, 
and, we think, a good location. It has been objected to that 
a sewer runs throujgh this lot, and all of the evidence which has 
been brought to bear upon the suggestion of the City lot has 
been aimed at the sewer and the nature of the soil. Supposing 
that is so, it seems to me that is mere nothing as far as our 
contention is concerned. The sewer does not run all over South 
Holyoke ; the sewer does not run all over the hundreds of acres 
that lie around the City lot. And it is in evidence that the gen- 
eral value of the land in the neighborhood of the city lot is 
15 cents a foot, which is substantially the same amount that the 
City paid the Holyoke Water Power Company for this particu- 
lar lot in the year 1894. And we say that the value of such land, 
perfectly suitable and proper for the purpose of a gas plant, 
limits the value of this land when you come to put your gas 
buildings upon it. 

(Adjourned to Saturday, December 28, at 10 A. M.) 
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Boston, Saturday, Dec. 28, 1901. 

The Commissioners met at the Court House at 10 A. M. 
MR. GREEN'S ARGUMENT, resumed. 

Mr. GREEN. There is a lar^e tract of land about a mile 
and a half or two miles in the City of Holyoke, along by the 
river side, which is sufficiently high from the river not to be 
flooded, even in times of high water, and at the place which has 
been described as Jones's Point. Land at that point is worth 
not over five cents a foot, is sold by the acre ; and in the opinion 
of Mr. Main, Dr. Bell and others, is proper land for the pur- 
pose of an electric lighting station. We have suggested a certain 
portion of this land as a site for such a station. But it should 
be borne in mind that this portion which we have suggested is 
but a part of a very large tract of land which is vacant, and 
which is in the market. 

We have also suggested a tract of land on the river front, in 
that portion of Holyoke known as South Holyoke, adjacent to 
the power station of the street railway company, land which is 
worth about fifteen cents a foot. 

The answer that the Company makes to these suggestions is 
this: First, that the entire river front is the property of the Hol- 
yoke W^ater Power Company, and therefore it would be impos- 
sible for us to get water for condensing purposes; secondly, 
that the land in question is so low as to be flooded in times of 
high water. The last contention can hardly be true. Mr. Sul- 
livan, Mr. Wood and Mr. Gaylord, gentlemen of integrity, called 
by the City to view these lots, happened to go upon their in- 
spection at the very time when the spring flood was at its height, 
and they say that neither of the sites in question, that is, neither 
the site at Jones's Point nor the city lot, were flooded. It is 
true we had some photographs here which some ingenious 
gentleman had taken, of land somewhere near the site sug- 
gested, but in neither case photographs of the sites in question. 
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I do not think the Holyoke Water Power Company will call 
the veracity of Mr. Wood or Mr. Sullivan or Mr. Gaylord in 
question. They will undoubtedly differ from them in their 
opinion evidence, but I think it will hardly be sug-gfested that 
either of those gentlemen would testify to this Commission 
that he went upon this land at the particular time and found it 
dry, and high above the flood water, if it were not so. 

And another suggestion I think is conclusive* upon the site 
suggested at Jones's Point, and that is this, that the lanfd in 
question is some feet higher than the railroad bed, which is 
not flooded and has not been flooded. 

The second objection is that we cannot get condensing water 
at either of these sites because the Holyoke Water Power Com- 
pany has some title to the river front. We submit that you 
cannot infer that the City of Holyoke would have less success 
in purchasing land of the Water Power Company or in purchas- 
ing access to the river than other people in Holyoke. We ask 
you to bear in mind that the Holyoke Water Power Company, 
as suggested by Mr. Gross, sells land just as it sells gas, elec- 
tricity, and water power and other things; that it is a i>art of 
its regular business ; and, recall for a moment the fact that the 
Holyoke Street Railway Company, who were taking power for 
some years on the wire at the present electric lighting station, 
gave up their contract, or, to be more accurate, failed to renew 
it, bought of the same Holyoke Water Power Company land 
on the river side in South Holyoke, and are producing power 
by steam at that point. 

It seems strange that land which is good enough for the 
street railway company, good enough for its power station, 
should not be good enough for an electric light station. They 
are not flooded, apparently, by water in the spring, and as far as 
any evidence in this case discloses, they never have to shut 
down their plant, and one of the lots that we suggest is right 
beside the Street Railway Company. 

Now that land is worth fifteen cents a foot. Is it to be pre- 
sumed that the City of Holyoke cannot purchase, at any suitable 
place in the City of Holyoke, land in the open market of a Com- 
pany that makes a business of selling land? Therefore, taking 
the highest figure suggested, fifteen cents a foot, we submit 
that that price is the outside figure which should be adopted in 
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this case to represent the value of land for gas or electric light- 
ing purposes in the City of Holyoke. 

Let us pass now to the contract cost, exclusive of land, of the 
Company's plant, as of January, 1898. As you may well im- 
agine, it was rather a difficult task to try to arrange the figures 
and facts in this case in any logical order. One way to deal with 
them would b€ to take up witness by witness, pointing out the 
inconsistencies, perhaps, of their evidence and the mistakes in 
their schedules. You can easily conceive, however, that such a 
treatment would result in a brief which would be about as long 
as the case. Mr. Matthews has suggested that it was necessary 
to arrange our figures as they have been arranged, in order to 
get at a value to which to add a proper per cent, to represent the 
value of the plant as a going concern. There is, however, an- 
other and incidental reason for the arrangement which you will 
find that we have adopted. 

Some of the witnesses prepared estimates of a new cost, 
omitting charges for interest, installation, engineering, and so 
on. Other witnesses included these items. The witnesses 
who included them did not use the same percentages for these 
items. If, then, you should put side by side the computations 
of the various witnesses, it would be impossible to form a fair 
judgment of their work. So that, if there had been no other 
reason, in order that you might see at just what amount the 
various witnesses figured the cost of the buildings, machinery, 
and other parts of the plant, it is wise to eliminate the g^eneral 
charges of installation and the engineering and interest during 
construction, because you will have to determine at some time 
what those charges should be. They are arbitrary figures.* 
Having eliminated them, you have results which are compar- 
able one with the other. 

Mr. BROOKS. Mr. Green, do I understand that these fig- 
ures for buildings, machinery, and so forth, none of them com- 
prehend contingencies, engineering and the other allowances? 

Mr. GREEN. That is correct. We call it "contract cost," 
because, as has been testified to in this case by the Company's 
witnesses, it represents the cost of erecting these buildings by 
any company that, instead of employing a general contractor, 
itself lets out the work to the mason, the excavator and the car- 
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penter; moreover, the term "contract cost*' was used in the 
course of the cross-examination bv some of the witnesses in the 
case. 

On page 314 of respondent's brief you will find the contract' 
cost of the gas plant. There was very little difficulty in tabu- 
lating these figures, because no witness, so far as I recall, whose 
figures have been used here, had included any charges for instal- 
lation, engineering and so on. You will notice that this table 
does not contain the estimates of Randolph, Davis or Allen. 
Mr. Randolph does not give the contract cost. He gives the 
reproductive cost; and therefore, it is impossible to use his 
figures. The same is true of Mr. Davis. He attempts to arrive 
directly at the present value as did Mr. Randolph; in other 
words, his results are the reproductive cost. Mr. Allen's figures 
are left out, because he used the figures, in many instances, of 
Mr. Randolph, and therefore, his estimatf cannot be said to 
represent the contract cost, and it is impossible to obtain from 
his estimate his idea of the contract cost of this plant. Other- 
wise, the estimates of the various witnesses are included. You 
will notice that Mr. O'Connell's figures, Dr. Amory's figures, 
and perhaps others, are not in these tables. They are tabu- 
lated later when we come to consider the. plant in detail. The 
contract cost of the steam and electric light plant is given on 
page 315. 

We have separated these figures, because we believe that in 
the end the Commission will have to deal with the hydraulic 
plant and the steam and electric light plant separately; and for 
that reason we have separated the estimates and tabulated them 
by themselves. You will note that on page 315 in the estimates 
'of the contract cost of the company's steam and electric plant 
we have included one half the cost of the belting and shafting 
in the basement and tunnel; and, on the next page, 317, where 
the contract cost of the water plant is given, you will find the 
other half of the same item. Our reason for this is, as will be 
more fully explained later, that one half, at least, of the cost of 
the shafting and belting belongs to the water plant; which has 
been separated from the dynamo building for the convenience 
of the Holyoke Water Power Company some 38 or 40 feet, 
necessitating a tunnel and extra length of shafting; accordingly 
we consider that one half of that cost, basing our estimate upon 
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the evidence of Dr. Bell, which has been uncontroverted in this 
case, belongs to the hydraulic plant, and only one half should 
be charged to the steam and electric plant. 

On page 317 you will find the contract cost of the water 
plant. It is a very interesting table. The column marked 
"total" is a very interesting column. There is something fasci- 
nating to me about that figure of Mr. Allen's of $99,377 as the 
cost of the hydraulic plant, and of $93,850 as given by Mr. New- 
comb ; when we stop to remember that, according to the books 
of the Company, it cost a little less than $62,000 to build this 
same plant in 1890-91, when materials were much higher than 
they were in 1897-98. 

These estimates are interesting also when you take into ac- 
count that Mr. Tower, called by the petitioner, testified that a 
hydraulic plant of this capacity ought to be installed new in the 
City of Holyoke in 1897-8 for about $72,000, and he undoubted- 
ly included in this estimate all charges of installation, interest, 
etc. 

There are many instances in this case where the figures of Mr. 
Tower, as given in Vol. VI and in Vol. XIV and XV, contra- 
dict flatly the estimates of the other witnesses called by the peti- 
tioner. In these tables we have taken Landers's and Rivers's 
figures as they have given them. Properly we might have 
eliminated the last ten per cent, added by these gentlemen, for 
reasons which are stated on page 319' of our brief. They have evi- 
dently, as revealed in cross-examination, doubled their profits, 
and the estimate as orginally given without the last ten per cent, 
was obviously high enough to cover the contract cost in this 
case, because they state that they have added a certain per cent.^ 
for final contractors' profits, and that their original figures con- 
tain the profit which the sub-contractors would expect to 
obtain. 

I think I could properly suggest to this Commission that a 
contractor taking contracts of this sort does not obtain a ten per 
cent, profit on top of a full sub-contractors' profit. What is done 
in such a case is generally one of two things. Either the sub- 
contractors make a concession to the general contractor, and 
the latter gets his profit largely in that way, or the general 
contractor is a carpenter, a builder, like Mr. Ranger, and he is 
satisfied with the profit which he obtains in that portion of the 
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work which is immediately under his supervision, and puts in 
his figures for brickwork, excavation, etc., at the price at which 
they are given to him. That was a suggestion made by either 
Mr. Kirkpatrick or Mr. Ranger, and I think it holds true. But, 
as I say, we have left the figures as they were given by Kirk- 
patrick and Ranger. Mr. Landers, whose figures are other- 
wise rather too low for the purposes of the Company, fills them 
out by including in the buildings the cost of the wall which is. 
built along the river front, and makes this land possible. He 
is the only witness who does it. As we shall explain, I think, 
later, this is ijmproper. 

We have re-arranged Mr. Sherman's summary. It was 
necessary so to do. His whole schedule is a perfect jumble. If 
any member of this Commission has ever attempted to work 
out his summary as given in Vol. Ill, page 90, he found it im- 
possible to make anything of it. He gives only $24,478 as the 
cost of his buildings. He has his buildings all mixed up with 
his machinery. But we think if you take the trouble to figure 
it yourself from his table, you will find that we have divided it 
properly. 

We have also adopted the first estimate of value given by 
Mr. Sherman. In about fifteen lines Mr. Sherman puts three 
distinct and contradictory values upon this plant. But the Com- 
pany furnish us in Vol. VI T an estimate of the cost, or of the 
value, rather, of the gas pjant, and the Company adopted in this 
schedule offered by them the first value given by Mr. Sherman, 
and we have assumed that they knew what he meant and we 
have followed it ourselves. I speak of that to show you that we 
have not arbitrarily picked out one of the three values that he 
gave. 

It was necessary in the case of Mr. Fowler to make a slight 
change, because an inspection of his schedule shows that he has 
included some of the iron tanks in his estimate of the buildings. 
They belong with the machinery, where we have placed them. 
We have placed the cost of the tunnel with the water plant. 
That was done by many of the witnesses, and we believe with 
obvious correctness. 

Now we have started with this contract cost of the gas plant, 
the hydraulic plant, and the steam and electric plant, and we in- 
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tend to work out the final value of this plant by again dividing 
these estimates into tables showing the contract cost of the 
buildings and of the machinery, the distribution systems of the 
various plants, in order that we may with some exactness con- 
sider the estimates of the different witnesses and study the rea- 
son for the differences in their estimates. That is done so that 
we may find, if possible, just w-here the differences lie, so that 
the Commission may pass upon those differences in detail. 
Otherwise it becomes a question of averaging, and if we aver- 
age the unconscionable results of some of the witnesses in this 
case, they become of equal importance with the figures made 
by witnesses actually trying to get at the proper value of this 
plant. And if we can point out to you, gentlemen, just where 
the differences, say, for instance, between Prichard and Sted- 
man, between Fowler and Stedman, lie — I use these simply as 
an illustration — ^then you can pass upon those differences and 
decide whether Mr. Stedman on the one hand, or Mr. Fowler 
on the other hand, is right. And we find, in analyzing these 
figures, that those differences are contained in just a few items. 
It was surprising, when we came to take these tables and com- 
pare results, how simple was the explanation. 

The first cause of difference in the various estimates which I 
have called your attention to lies in the quantities. The quanti- 
ties assumed by the Company's witnesses are much larger, or 
considerably larger, than those found by the City's witnesses. 
They contain some obvious and admitted errors, and they are 
also larger because the Company's witnesses have included in 
their construction account items which are properly chargeable 
to the land as land. Some of the differences you undoubtedly 
have in mind ; the piers, for instance, over the tailrace, the foun- 
dations that run down to the river bed in the purifying, and 
other buildings of the gas plant. 

Our witnesses had figured the quantities, and had found a 
different result from that given by the petitioner in this case. 
The question then arose in our minds, Who is right? Our wit- 
nesses, Mr. Ranger and Mr. Kirkpatrick, say that the quantities 
are thus and so, and on the other hand, Sawin and Walther, the 
employees of the petitioner, gave other quantities. We did what 
we thought was fair in the case and what would appeal to the 
Commission as being fair. We went to a gentleman here in 
Boston, Mr. Mason, entirely disinterested, a builder, skilled in 
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figuring quantities, and we asked him to figure over these quan- 
tities, and he did it, and his results check the results in all sub- 
stantial points of Ranger and Kirkpatrick. You will find in the 
tables which have been put into this case, relative to the electric 
light plant, showing the quantities as given by Ranger, Kirk- 
patrick, Sawin, Walther, and Mason, that Mason's brickwork 
appears to check the estimates given by the Company's wit- 
nesses- That is because in his schedule he has estimated the 
amount of brickwork there is in the piers, but he does it in a 
separate item, for the purpose of furnishing figures that can be 
used in estimating the cost of this unnecessary brickwork. 
When that item is taken out, his results substantially check the 
results of Kirkpatrick and Ranger. 

I alluded to the construction that is included in the value of 
the land. The most glaring instance is at the gas works. This 
is what happened at the gas works. In 1849 the site of the 
gas works was the bed of the river, about 17 feet lower down 
than where it now is. They wanted to make some land there, 
and they built out on the river a retaining wall 17 feet high. 
They started at bed rock and ran up some foundations 17 feet 
into the air, put the buildings at proper level on top, and filled 
in round the foundation walls and out to the retaining wall. 
Now the Company comes along and says that we should pay 
the value of this land as land, as good land, as land good for 
building purposes ; we should pay for the wall which makes this 
land possible; we should pay for the brick foundations which 
extend from the old bed of the river 17 feet in the air, which 
were built in order to put the buildings up where they ought to 
be on top of this land. They do not stop there. They say that 
we should pay for excavating a hole in the air 17 feet deep 
from 20 cents to $1 a yard, according to the conscience 
of the witness, and then that we should pay from 20 cents to 
$1.35 a yard for puddling and backfilling it. That is all in their 
estimates. They want 17 feet of foundation, excavating and 
backfilling, and they want the value of the land as land, and the 
cost of the retaining wall. 

Now we say that that wall belongs to the land, and if the land 
is worth 25 to 40 cents a foot, or 50 cents a foot, that settles the 
value of the wall. It has no value by itself and apart from the 
value of the land. The same is true of the site of the electric 
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light station. We wondered all during the trial of the case 
why it was that the petitioner had so much more excavating 
than we had. Only part of that difference could be explained 
by slope. Well, it came out in the rebuttal. It seems, accord- 
ing to Mr. Sawin, that when they originally built this plant the 
surface of the soil differed from its present condition, and that 
they had charged into the cost of the excavation the levelling 
process necessary to put the land in shape. So that there they 
want the present value of the land as land, its value based upon 
its present surface and its present condition, and they want to 
work in the cost of putting it into that shape back in 1890 or 
1891. 

Those are only two of the instances cited upon our brief. 
But, in addition to that, they want, it seemS to us, too much for 
excavation. The slope that is uniformly used by the petitioner's 
witnesses is a slope of one to one. We claim that a slope of 
one to one-half is sufficient, and our statement is supported by 
the evidence of Mr. Mason upon this point. That is, when you 
are dealing with a matter of excavating five, seven or nine feet 
on ordinary soil, a slope of one to one-half is sufficient. It is en- 
tirely possible, may your Honors please, that when it comes to 
-excavating the wheel pit and tailrace at the electric light station 
a slope of one to one, as suggested by Mr. Main, would be the 
proper slope to adopt at that point, but as a matter of fact in the 
gas plant and the electric light plant the slope that we suggest 
is sufficient. 

It remained for the petitioner, at almost the last hour of this 
trial, in the evidence of Mr. Tower, to corroborate fully and en- 
tirely our contention. Mr. Tower says that in Holyojce — ^and 
Mr. Tower is represented to us to be a gentleman who has built 
a hundred paper mills, of which 25 are in the city of Holyoke — 
that in the City of Holyoke he does not figure upon any slope 
-when putting in foundations of about seven feet in depth. His 
statement fully justifies Mr. Davis, who takes that same atti- 
tude. Mr. Davis was cross-examined at this point at great 
length, in Vol. VII, as to whether some slope should not be al- 
lowed in a five-foot excavation. He said not, and that is the 
view of Mr. Tower. That is the practical experience of these 
gentlemen who had been engaged a great many years in doing 
just this work. You will find that the slope makes a very large 
proportional difference in the cost of these buildings. 
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Another cause of difference lies in the prices that are adopted 
by the different witnesses. The fact has been alluded to by Mr. 
Matthews that the company furnished their witnesses a schedule 
of prices which has never been proven in this case. And I 
want to call your attention to an additional fact in this schedule. 
Brickwork in Holyoke is done at so much a thousand, and is 
done at a very reasonable figure. The Company did not furnish 
their experts with a statement of the cost of laying brick in Hol- 
yoke per thousand. They gave them the price of brick per 
thousand and the price of labor per day, which seems to me to 
be rather unusual, considering the uniform practice in Holyoke 
as testified to by various witnesses. 

Now Mr. Ranger, who is in the wholesale lumber business, 
and deals in materials, furnished a schedule of prices in Hol- 
yoke — prices which represent the cost of materials in large 
quantities to a builder or any purchaser in the year 1897-8. It 
is the cost which Mr. Ranger used himself in his schedule. 
Mr. Kirkpatrick made a thorough investigation of the sub- 
ject. He tells you the builders, masons, and others that 
he went to and from, and from whom he obtained p^ces. 
There was such a wide difference at this point between 
the witnesses for the petitioner and the witnesses for the 
City that it seemed to us wise to go outside the wit-, 
nesses that had thus far been called in to estimate the cost 
of these buildings, in order to ascertain, if possible, who was 
right. We thought such a course would appeal to this Commis- 
sion. And we went to Mr. Bradley, the manager of the Mer- 
rick Lumber Company in Holyoke, a gentleman entirely dis- 
interested in this case, representing a substantial, solid busi- 
ness company in the City of Holyoke, and he furnished a sched- 
ule, of prices which he says are the prices that his company was 
asking in January, 1898, of purchasers who were seeking quan- 
tities anything like the quantities involved in the buildings in 
question in this case. His figures corroborate Ranger and Kirk- 
patrick fully. And it seems, therefore, to us, that you* should 
find .that the cost of brickwork and the cost of lumber and the 
other items which are set out in Nettleton's schedule and Kirk- 
patrick's, Ranger's and Bradley's schedules are as given by the 
City's witnesses. 

Now that price list is important, gentlemen, in dealing with 
Vol. xvn. 
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the actual reproductive cost or the contract cost of these build- 
ings. We have, as I will show you in a moment, discovered just 
what it amounts to in the case of any witness called by the com- 
pany. It makes a difference of a gfood many thousand dollars 
in either of these plants, and you will have to determine upon the 
evidence in this case at some time who is right — ^whether the 
unsworn, unsupported schedule furnished by the Company in 
this case to its witnesses represents the true cost of materials 
in 1898, or whether the schedules as furnished by three wit- 
nesses in behalf of the City are correct. If we are correct, as 
we believe we are under the evidence in this case, then this dif- 
ference in price should redound to our benefit. 

The cost of brickwork is a considerable item in the contract 
cost of these buildings. Now the cost of brickwork has been 
taken by the witnesses in this case at various prices. The Com- 
pany's witnesses take it anywhere from $9 a thousand to $11 a 
thousand for Ume-laid brick, and anywhere from $10 to $15 a 
thousand for cement-laid brick. We think that we have suf- 
ficiently demonstrated in this case that from $9 to $10 is ample 
for lime and cement-laid brick, because that is the testimony of 
Ranker and Kirkpatrick ; that is the price at which Mr. Ranger 
was able to do work; that is the price that Mr. Rivers told Mr. 
Anderson that work was done for in Holyoke; it is the price 
that Mr. Anderson adopts in his testimony; that is the price 
that Mr. Fowler uses, who lives in Springfield, as does Mr. 
Anderson, close to the city of Holyoke. 

We say it is very significant that the two witnesses called by 
the Company who live nearest to the City of Holyoke should 
take the same prices for brickwork as that taken by the City's 
witnesses. It is true that some of our witnesses take prices 
higher than those that we here suggest. That is true of Mr. 
Main, it is true of Mr. Blood, and possibly of others. The rea- 
son is that these gentlemen live far from the City of Holyoke; 
they are not familiar with local prices, and they take the .price 
current at the city or vicinity in which they live, and not the 
price in Holyoke, which is admittedly very low. That is the 
testimony of Mr. Nettleton, who states that the cost of layins: 
brick in Holyoke is extremely low. 

I suggested a moment ago that the effect of refiguring the 
Company's schedules at the City's prices would show the diffcr- 
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ence between the petitioner's estimates and ours due to price 
of materials. We have had that work done, and you will find 
on pages 328 and 329 of our brief the result of our work. This 
result would not be possible if it had not been that the Com- 
pany's witnesses all took the same quantities. But inasmuch as 
they have all used the quantities of Sawin and Walther, it is 
obvious, if you stop to think a moment, that if you take any wit- 
ness called by the petitioner and figure his quantities at our 
prices, the difference between that estimate and his original es- 
timate will represent the excess due to price of materials alone. 
The higher the prices taken by the Company's witnesses the 
greater will be that difference, of course. But it will in any case 
represent the difference between our contention and that of the 
petitioner's witness, whoever he may be, due to the price of 
materials alone. That is true both in the gas plant, in the elec- 
tric light plant, and in the hydraulic plant. 

Now we have in this case, using our price list, figured 
Fowler's original estimate of the gas plant, and the difference 
between Fowler's original and refigured estimates due to the 
price of materials alone is $10,312. That is in the gas plant. 
Of course if we had taken some other witness, say Mr. Allen, 
that difference would have been very much more; but as Mr. 
Allen and Mr. Fowler have the same quantities it would still 
represent the difference due to price of materials. 

In the electric light plant we figured Mr. Prichard's quanti- 
ties at our prices, and we find that the difference between his 
estimate of the cost of the electric light plant and our contention 
is $19,400. Of course if we had selected the schedule of any 
other witness the difference would have been something else, 
but it would still have represented the difference due to price 
of materials. 

You will find that we have enumerated the causes of differ- 
ence and substantially all of them in the schedules in question. 
They lie in the few admitted errors, in the excavation, in the 
brickwork, in the prices. They can be and will be later on still 
further simplified, and you will find that the excavation and 
brickwork can be brought down to the piers in the electric light 
plant, the slope in the electric light plant, and in the gas plant 
to the extra foundations which the company have included in 
their schedule, running down to the old bed rock of the river. 
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I may as well here speak of one of the other admitted errors, 
and that is in the iron work in the Bridge Street holder. A great 
many hours were taken up in the trial of this case in cross-ex- 
amination of Mr. Davis and others, trying to convince these 
gentlemen that they had not found all the iron work that was 
in that Bridge Street holder, although they had been down there, 
some of them three times, and others twice, tr)ring to find it. 
It turned out in rebuttal that the Company had made a mistake, 
that Mr. Davis was right, and that there are a great many tons 
of iron work incorrectly included in the Company's quantities. 
So many tons that at three cents a pound, the price which has 
been universally taken throughout the case as the cost of iron 
work at the period of 1897-8, the excess amounts to some 
$1,900. The amount to be attributed to the pier work, which 
was improperly included, according to Mr. Gross — ^he so admits 
upon the stand — is some $3,500; that is his figure. 

If you will then allow the admitted error of $1,900, if you al- 
low $6,000 for the excessive excavation, and $12,000 for the ex- 
cessive prices, you will see that you have brought the estimate 
of the Company's witnesses and the City's witnesses at the gas 
plant approximately together. Such other difference as here 
appears will be later on eliminated. 

The same is true of the electric plant. If you deduct $3,500 
for the piers — admittedly that should be deducted — ^and $8,300 
for excessive excavation, and $19,000 for excessive prices, a 
total of $30,000, the cost will be brought down to about the 
City's contention. Why you should take those figures we will 
endeavor to show later. 

We will take, up now the valuation of the gas plant in detail, 
on page 362 of our brief. I have alluded already to the fact 
that the gas plant was started in 1849. At that time the present 
city of Holyoke was a very small town; just its population we 
do not know, but later, in 1865, there were less than 6,000 in- 
habitants. The gas plant was started on the basis of a plant 
adapted to a very small population, and that explains the large 
number of very small sized mains which were originally in- 
stalled, and which are still in the ground and in use. I believe 
It is a matter of common knowledge that Holyoke did not be- 
gin to grow until very much later than that period, and that its 
growth after it once started was very rapid. 
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It would appear from the evidence that the purifying plant, 
the condenser room and machine shop and some other of the 
present buildings were erected in 1849. That is the only ex- 
planation of the depth of foundations in the old buildings. 
Some times later, — and this date is of importance, — in 1880, the 
present retort house was built. Now it is apparent that 17-foot 
foundations are not necessary on this site, because when they 
put in the retort house in 1880, having torn down the old retort 
house, they put in foundation walls of normal depth. I forget 
just what they are; six or seven feet, perhaps. 

The Bridge Street holder was built in 1884. Up to that time 
they had two holders, both upon the original lot. The date is 
of importance, bearing upon some facts in this case to which we 
will subsequently call your attention. It was built, according to 
Mr. Snow, because they needed more holder capacity, but it was 
put where it was in order to help out the distribution system. 

We have on i>age 363 of our brief a table showing the date 
of erection or installation of the various parts of this plant. I 
do not know at this moment that it is necessary to enumerate 
them all. They have been selected from the evidence of Snow, 
mostly, Nettleton to some extent, and arranged in order of 
their date. We make use of these dates later on, and for some 
purposes they are of importance. 

The general cai>acity of this plant — that is, taking the plant 
as a whole — is half a million feet. There has been some at- 
tempt to vary that figure, but that is the positive testimony of 
Mr. Snow in Vol. I of this evidence. The generating capacity 
is greatly in excess of that, being some 1,300,000 feet; but the 
cai>acity of the purifying plant is half a million feet. Mr. Snow 
testified pointedly in his direct examination that if the output 
of this plant should exceed half a million feet it would be neces- 
sary to rebuild the purifying plant. The working capacity of 
the present holders is 300,000 feet. They have a rated capacity 
of 325,000 feet. Now the capacity of the purifying plant and of 
the condensers, which are also half a million feet — the capacity 
of the holders is of importance, gentlemen, and we argue some- 
thing later from them. It is true that in rebuttal and possibly 
at other points in this case there has been an attempt made to 
show that the purifying plant can be worked to some 600,000 
or 700,000 feet a day. But we submit to you that the practical 
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experience of the man who has been running this plant for 
years as to the amount of work that it ought to do a day, is to 
be taken in preference to the theoretic opinion of any witness. 

That statement applies not only to Mr. Snow's testimony in 
regard to the working capacity of the purifiers and condensers, 
but applies also to the evidence of Mr. Winchester, to which we 
will later on refer, as to the capacity of his engines at the light- 
ing station. 

We have given you on page 364 a table taken from the Gas 
Commissioners' reports, showing the maximum daily output 
of gas, beginning with the year 1886-7, ^ind extending through 
the year 1900- 1. We have done this because you understand 
the capacity of the plant is to be measured by the maximum 
daily output, not the average. It must take care of its maxi- 
mum. Back in 1885 or 1886 you will find that there was a maxi- 
mum output of 420,000 cubic feet. That seems to be a little 
out of its order. It is very much larger than the year before 
or the year following. The reason was that there was a pe- 
culiarly dark day which came in that year, which caused a re- 
markably large output. 

We call your attention also to the fact that all the holders are 
covered, and that there are eight small tar wells or tanks upon 
this land. We call your attention also to the fact that the service 
pipes are laid to the curb line by the Company and belong to the 
Company only to the curb line, and from the curb line into the 
house belong to the customer. 

We have taken up the question of the gas plant under a few 
subheads as follows: the buildings generally, the holders, the 
purifying plant, the land, cost of manufacture, and the distribu- 
tion system, believing that by so doing we can get at the true 
contract cost without averaging anybody's figures, trying to 
furnish you a means or suggest to you a means of analyzing this 
evidence ; and we believe that wherever that can be done, you 
will decide in favor of one side or the other on the contentions 
which we raise. There will be, of course, times when it will be 
proper to average and where we have averaged. For instance, 
I have in mind at this moment some of the machinery items. A 
comes in and says that machinery is worth so much, and B says 
it is worth so much, and D gives another figure, and it seems to 
be a question of opinion ; there is absolutely no way of recondl- 



Digitized by 



Google 



CLOSING ARGUMENT FOR RESPONDENT ON THE FACTS- 327 

ing the differences or finding just where they lie. In such a 
case as that it may be proper enough to average them up on 
the theory that the resultant will be pretty near the fact in the 
case. 

We claim that there are certain defects in this plant to which 
we wish to call your attention. The principal defects, those that 
are worthy of being dealt with in the final argument, lie in the 
holders, the covers, the tar and oil wells, the purifying plant 
and in the excessive cost of manufacturing gas at this plant, and 
in*the leakage of the distribution system. 

The evidence upon these questions is about as follows, taking 
first the holders: 

As I said a moment ago, the rated capacity of the holders is 
325,000 cubic feet, and the actual working cai>acity 300,000 
feet a day. The City claims that it is necessary substantially 
at the present time, to have more holder papacity, and that 
means that another holder must soon be built either at the 
works or away from the works. This is the testimony of Mr. 
Davis, it is the testimony of Stedman; a question of whether 
it should be done next year or year after, perhaps, but in the 
immediate future if not at present, there should be more holder 
capacity provided. 

What does that mean? It means that if we put another 
holder at the works we must tear down one of the holders that 
are there. It means that if we put a holder somewhere else we 
have got two holders away from the works, with the unneces- 
sary expense ,of caring for them, heating them, looking after 
them. But that is not all ; if we build another holder away from 
the works we have four holders — four holders for this moderate 
sized plant, doing the work of two holders, or at the outside of 
three holders. 

Now the Company says it is not going to be necessary for 
quite a while to install another holder, and they dispute our 
contention. Who is right? 

There is a significant fact in this case. The Bridge Street 
holder was built in 1884. It was necessary then, Mr. Snow 
says, to put in a holder in order to do their work. They needed 
another holder. At that time they had two holders and the 
rated capacity of those two holders was 175,000 cubic feet. 
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They had at that time a maximum daily output of about 200,000 
cubic feet. In other words, there was aia excess of maximum 
daily output over the rated capacity of those holders of about 
14 per cent. In 1898 the rated capacity of the holders was 
325,000 feet, the maximum output had been 420,000 feet, or an 
excess of maximum output over rated capacity of 26 per cent, 
very nearly twice as much as in 1884, when Mr. Snow says it 
was necessary to install a new holder in order to take care of 
the output of gas. 

It may be suggested that in the mean time the water gas 
plant had been put in, which is more elastic in its operatiqps 
than a coal gas plant. But admitting that is so. and it is true, 
it does not any more than take care of the extra percentage 
between the 14 per cent, and the 26 per cent. 

There is no advantage in having holders away from the 
works, except to help out the distribution system. If the dis- 
tribution system was all right it would be just as well to have 
the holders at the works, and if the holders were at the works 
it would be much more economical to care for them. 

These holders all have covers, and a good deal has been said 
Jn this case as to whether covers are worth their cost or not. 
Witnesses have testified, some of them, that covers are good 
things to have. Well, they are. But the question in this case, 
Mr. Chainnan, is, are they worth their cost? The statement 
that a cover is a good thing does not answer the question. 
Is a cover worth its cost? How much are they worth? How 
much value do they give to the holder? 

Well, nobody is building covers over holders at the present 
time. Not only are they not building them over large holderS; 
but they are not building them over small holders. There has 
not a witness been called in this case, so far as I remember, who 
can tell of a single instance in the last ten or twelve years where 
a cover has been built over a holder. Mr. Prichard, as a matter 
of fact, had installed within somewhat recent years a small 
holder of a capacity of about 210,000 feet, and he did not build 
any cover over it. Nobody has been building any covers. From 
that we argue, and I think properly, that while there may be 
some advantage in a cover, it is not sufficient to warrant the, 
building of it, otherwise the gas manufacturers would build 
them. 
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We rely upon that fact and upon the testimony of our wit- 
nesses in the case, for you to find that the cover is not worth 
its cost. We don't mean by that that you shall say it is not 
worth anything. But we submit that under the testimony of 
Mr. Amory and Mr. Stedman, a figure cau be reached 
which will represent the value of the cover, and that will be 
something considerably less than its reproductive cost. It is 
obvious, I think, that what Mr. Stedman said in regard to the 
tar and oil wells is true. It cannot be that eight little tar wells 
that have been strung together since 1849 ^^ worth what it 
would cost to rebuild them. Their value must be measured 
ratlier by what it would cost to build in January, 1898, on this 
land, tar wells to do the same work. 

Now we are going to maintain with a good deal of earnest- 
ness, gentlemen, that our contention in regard to this purify- 
ing plant is true, and that it has outgrown its usefulness ; that 
it must be rebuilt, and it must be rebuilt at once. I have already 
called your attention to the fact that Mr. Snow stated at the 
beginning of this case that the working capacity of the purifying 
and condensing plant was half a million feet, and when the out- 
put of plant reached that figure the purifying plant would have 
to be rebuilt. Our witnesses are unhesitating in their opinion 
upon this point. Mr. Stedman, Mr. Davis and Mr. Amory all 
unite in saying that for the economical working of this plant 
it is necessary forthwith in some way to rebuild this portion. 
They take somewhat different views as to just what should be 
done. Mr. Davis suggests that you can add certain purifying 
boxes to this plant ; Mr. Amory thinks that it will be necessary 
to tear it down and to rebuild, to put in really a new purifying 
plant. Well, the result is the same. 

It was suggested in cross-examination that if we add to the 
present plant, that is, if we put in more boxes, the additions 
would be extensions, and wouldn't affect the value of the 
existing plant, because you extend it. Well, that is not so. 
The extensions cost so much and involve so much in the way 
of changes that they wipe out the value of the present plant. 
We take that from the evidence. 

Mr. Randolph, who is a witness for the Company, testified on 
this point. I will bring up the figures bearing upon that at a 
later point in the case ; but I simply now state that we will show 
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you later on that the cost of adding to these pans eliminates 
entirely the present value of the purifying plant. But our con- 
tention on this point, gentlemen, is disputed. We state that it 
is necessary, and our witnesses maintain positively that it is 
necessary immediately to rebuild the purifying plant and con- 
densing plant. The Company denies it. 

Now how are you going to get at the true fact ? On the one 
side there are several witnesses who say that the plant is all 
right and can purify 600,000 or 700,000 cubic feet a day ; and, on 
the other side, gentlemen who say it must be rebuilt at once, 
because it is not doing its work properly. Well, there is a fact 
in this case which we think definitely and positively settles 
this question. The value of that purifying plant depends upon 
its capacity to do its work economically. If it is costing two 
or three times too much to purify gas at this plant, then some- 
thing is wrong with the plant, and no practical man would pay 
for its cost. If it is costing two or three times too much to 
purify gas at the purifying plant, gentlemen, you would not 
have it; you would tear it down and you would rebuild it; no 
successful business man at the present time will keep a piece 
of machinery in his works when it becomes extravagant in its 
operation. 

Mr. Randolph Jias told us what it ought to cost to purify 
gas in a well regulated plant. It comes from Mr. Randolph. 
It is a statement of a witness called by the Company. And 
he says it ought to cost from half a cent a thousand feet man- 
ufactured to a cent and a half a thousand feet, and that in a 
well regulated plant it ought not to cost over three-fourths of a 
cent a thousand. But the outside limit he puts for a plant 
which is apparently not a well regulated plant, is a cent and a 
half a thousand. 

Well now, there is something to go by. There is a test that 
you can apply in this case; and therefore we thought that we 
would apply it ; and we went to the Gas Commissioners' reports 
for the year 1897-8 to find out what it cost to purify 
gas at this plant, and we found that in their •sworn returns 
where this very question is dealt with, that the cost of purify- 
ing was 5.3 cents a thousand feet manufactured. And the items 
are given by the Company in their sworn returns; that is, that 
the lime amounts to 3.4 cents a thousand feet, and that the labor 
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amounts to 1.9 cents a thousand feet. Therefore it has cost 
them to purify at his plant 5.3 cents a thousand feet as against 
} of a cent a thousand feet, the figure Mr. Randolph says rep- 
resents what it oufi^ht to cost. 

That means that it has cost on an output of 68,000,000 feet, 
$3,000 a year to purify gas at this plant more than it ought to 
cost. Well, it is worth while to save $3,000 a year. That is 
interest on quite a large amount of money, and you can afford 
to expend a substantial amount to correct such an extravagant 
expense as that. That fact, we submit, fully substantiates our 
entire contention in regard to this purifying plant. It is a fact 
which we say cannot be disputed. It is taken from their own 
sworn returns, and from the statement of their own principal gas 
expert, a gentleman who has been here in court day after day, 
representing the gas interests of the Holyoke Water Power 
Company in this case. That same result will come true if you 
apply it to the year 1896 or 1897. Whether it would come 
true if you applied it to some subsequent year since this litiga- 
tion started or not, I cannot say, for we submit to you that 
any results which are exhibited or claimed in depreciation 
expense, or anything else, since the Company offered us this 
plant, should not be accepted as indicative of anything, except 
that they are letting this plant run down. They don't repre- 
sent any normal, usual or ordinary expenditures. 

Again, we say that this plant is defective, because it cost too 
much to manufacture gas. Again, in order to get at our results, 
we take their own statements and ask you to find results upon 
their statements, and not upon the statements of our witnesses. 

Mr. Prichard and Mr. Humphreys agree that the cost of 
manufacturing gas in the holder at this plant is excessive, and 
Mr. Humphreys says that the cost should only be 49 cents a 
thousand feet in the holder. Mr. Humphreys is posed by our 
friends as really the great man in the gas business, and he 
gives a positive, unqualified estimate as to the proper cost of 
gas in the holder, namely, 49 cents. 

Mr. W. H. Foster, one of Mr. Humphreys^s men, as I re- 
call it, analyzed the sworn returns of the gas company and he 
says that gas cost in the holder at this plant 58 cents in 1896-7 
and 51 or about 52 cents in 1897-8. Now six cents a thousand, 
when you come to deal with millions of feet of output, amounts 



Digitized by 



Google 



332 SATURDAY, DEC. 28, 1901. 

to quite an item. You see in this case the Company doesn't 
want to rely upon its sworn returns ; and it hires an expert to 
revamp its books and to apply his judgment to its system of 
bookkeeping and to eliminate every possible item which does 
not belong to the cost of manufacture, which does not belong 
to repairs, and to put into the construction account everjrthing 
that can be put there, and after having done that, his result is 
that it cost one year 58 cents and the other year 52 cents to 
manufacture gas in the holder at this plant. 

Well now, that is all wrong, and what is their explanation 
of it? Why, they say that the repair account is too high! Now 
that is their only explanation. Yet, if this plant is such a plant 
that it needs too much money for repairs, then it is not a good 
plant. If they have a plant here upon which it is necessary to 
expend each year too much money for repairs, then it is not a 
proper kind of a plant; and it is just as bad from our stand- 
point, it is just as serious to us if you furnish us a plant upon 
which we must spend too much money each year for repairs, 
as if yon turn over to us a plant upon whlth we must spend 
large sums of money in rebuilding either the purifying or the 
distribution system. 

But the contention is not so. There was not too much 
money spent in repairs upon this plant in the years in question. 
In fact, there was not enough money spent upon this plant for 
repairs during the years in question. Why, there could not 
have been, in the first place. This repair account can include 
nothing but repairs. It is the figure obtained by Mr. Foster 
after he had eliminated everything that he could possibly elim- 
inate from the repair account and put it into the construction 
account. 

But Mr. Humphreys suggests that 6^ cents a thousand feet 
would be sufficient for repairs, and he finds some apparent 
corroboration in the statement of Mr. Fowler that 6 cents a 
thousand would be enough for repairs. 

It is important, it seems to me, on this aspect of the case, for 
you to consider what ought to be paid for repairs at this plant, 
each year. How are you going to get at it? You can take the 
statement of A, B or C, relying upon his apparent skill, upon 
his experience, or you can try to find out for yourselves. 

Well, in the first place, isn't it of some importance what other 
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companies pay for repairs? If it is possible to ascertain the 
repair account of a large number of companies substantially 
like this, doesn't it shed some light upon what ought to be 
paid? We tbink so. And in the famous 24 companies of 
Mr. Prichard and Mr. Nettleton which they say are compara- 
ble with the City of Holyoke, the average results show that 15.9 
cents per thousand feet of gas manufactured was expended for 
repairs annually and that all the companies in the State, includ- 
ing the large companies of Boston, paid out annually I4i cents 
a thousand feet manufactured for repairs. According to that, 
then, if we can draw any lesson from these average results, 
and we submit they are practically conclusive in this case, the 
Company is not paying enough for repairs. But there is another 
thing to be considered. What has this Company been paying 
for repairs in years past? We again went to the Gas Commis- 
sioners' reports to find out. Now there has been very little 
construction at this plant. The water gas plant was put in 
recently, but the analysis of W. H. Foster takes out of the re- 
pair account any items of construction belonging to the water 
gas plant. Barring that,' there has been no construction of 
any importance as revealed by this evidence, for some years 
past. And the figures for the years preceding, 1897-8, which 
are given in our brief in detail on page 369, will convince you 
that the average annual amount expended for repairs at this 
plant, before litigation started and before there was any object 
in saving money by cutting down repairs, was about $13,000. 

Mr. BROOKS. Mr. Green, do I understand that you ob- 
tained that from the returns to the Gas and Electric Light Com- 
missioners? 

Mr. GREEN. Yes. Now that is their average annual re- 
pair account, gentlemen, for the years in question. Doesn't 
that mean something? It shows that they were expending for 
repairs in normal years, when they had no particular construc- 
tion account, about what the other companies were expending. 

You will notice another thing in Foster's analysis, and that 
is this: that at just about the time that the City voted to go into 
the electric lighting business, the repairs at the gas works stop. 
Why? I don't suppose, if our friends were outside of this room, 
that they would have the slightest hesitancy in saying that they 
are going to get every dollar out of this plant that they can 
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get out of it, and they are not going to keep up any repairs on 
this property, beyond the amount necessary to keep it a-going. 
So that from all these facts, from the fact that the other com- 
panies in the State pay some 14 or 15 cents per thousand feet 
manufactured for repairs, the fact that this Company for years 
past has paid on an average of some $13,000 for repairs, the 
fact that it is obvious from Foster's analysis that their repair 
account fell off at once upon the starting of this litigation, we 
ask you to find that the repairs as charged by Foster in his 
analysis are not excessive, but, on the contrary, they are not 
enough, and that it is costing, if you properly compute repairs 
at this plant, more than 58 cents a thousand feet for gas manu- 
factured. 

So much for Mr. Humphreys's contention. Mr. Fowler's con- 
tention is so obviously wrong or so obviously in error that only 
a word is necessary. He took his figures from the Gas Com- 
missioners' report. He thought he was getting the average 
figure of some of the companies. Well, he left out one item; 
that is all. If he had included that item he would agree with 
us. He did not give his opinion based on experience, but prop- 
erly, as we say, he went to the Gas Commissioners' report to 
find out what the average company was doing, and he attempted 
to make an average, did it hastily, and forgot or overlooked 
one item of- repairs. Having put that in, Mr. Fowler stands 
substantially with us. 

Just what this difference amounts to when you come to apply 
it to the output of the Company will be considered later. It is 
sufficient for my purpose at the present time to ask you to find 
in this case that it is costing too much to manufacture gas at 
this plant ; that it ought to cost, according to Mr. Humphreys, 
not over 49 cents a thousand feet, and that it is costing over 58 
cents a thousand feet. 

Another defect in this plant, or defective part of this plant, is 
the distribution system. It is very faulty, it is very uneconomical. 
You cannot afford to run this plant with the distribution system 
in its present condition. The leakage at this plant is excessive, 
and leakage is an expense charged to the cost of manufacture, 
and the greater the leakage, the greater is that expense. We say 
that there is an inordinate amount of small sized mains in this 
distribution system, and we suggest that there is a relation 
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between the small sized mains and the leakage account. This 
fact was disputed in the case. The Company's witnesses, many 
of them — I don't know if all — said that the leakage account was 
not abnormal, either in feet per mile of main or in percentage of 
gas manufactured. Our witnesses said that it was. Now you 
have this same state of facts confronting you — ^a number of peo- 
ple on one side and the other differing in their opinion. Where 
are you going to get any light on this question? We suggest 
again that you go outside of the statements of the witnesses and 
consider some facts. Cannot you form some opinion as to 
whether the amount of leakage at this plant is excessive or not 
by studying other companies? What is meant by saying that 
the leakage is excessive? Doesn't it mean this, and nothing 
more than this, that there is more leakage than there ought to 
be and whether there ought to be more or less leakage depends 
upon the leakage account of well regulated plants? If you can 
take a number of plants which are admittedly comparable with 
this plant, and find out what their average leakage account is, it 
tells you something about what ought to be the leakage in Hol- 
yoke ; and therefore we turn again to Prichard's and Nettleton's 
companies — properly so because Prichard and Nettleton use 
their companies in order to draw inferences as to the proper 
cost of the manufacture of gas — and find out what the average 
leakage is ; and the leakage is chargeable to the cost of manu- 
facture. 

Well, the figures are found in Chase's table. The gas unac 
counted for, to call your attention to these figures again — the 
gas unaccounted for in the Holyoke plant in 1897-8 was nearly 
II per cent., and the loss was about 231,000 feet per mile of main. 
In the 24 companies which Mr. Prichard says are comparable 
with Holyoke the percentage of loss was only 7.3 per cent, of 
the output and only about 158,000 feet per mile of main. 

Our leakage account, therefore, is very much in excess of the 
average of these companies. Now why? We suggest that it 
is due to the small sized mains. It seems to us, to some extent 
also, gentlemen, it may be due to the fact that we have lead 
jointed pipes at Holyoke. You understand lead jointed pipes 
are more expensive than the cement pipes, but they have this 
drawback, that when they break they do not break clear across. 
You get a little break in them which gives a little leakage which 
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is hard to detect, and a great many such little breaks throughout 
the city result in a large leakage which you cannot find. On 
the contrary, if the joints were cement joints, a break once 
started goes clear across ; there is a large leakage for a time, but 
it reveals itself and can be corrected. But we say that the 
leakage account is mainly due to the excessive amount of small 
sized mains. 

I do not know that it' is necessary at all to give the results of 
the computations upon this point. It has been brought to your 
attention that in the 24 companies there has been an average 
decrease in leakage almost exactly proportioned to the average 
decrease in the number of small sized mains or amount of small 
sized mains. There is one very significant case — I do not know 
that your attention has been called to that case — and that was 
at Gloucester. You can easily corroborate our results, if you 
wish. In 1887-8 the leakage of the Gloucester company was 
247,000 feet per mile of main. Ten years later, in 1897-8, it was 
63,000 feet per mile of main. The loss in 1887 was nearly 20 per 
cent, of the output. Ten years later it was 3 per cent, of the out- 
put. Now in 1887-8 the Gloucester company had 70 per cent, of 
its mains four inches in diameter and under, while in 1898 the 
percentage of such mains had been reduced to 30. That is a fact, 
it cannot be disputed, and it seems to us to be very significant. 

Mr. BROOKS. Mr. Green, can I ask you a question without 
disturbing you? 

Mr. GREEN. Yes, I think so. 

Mr. BROOKS. I would like to know where there is any 
evidence in this case that the Gloucester company recently re- 
laid its mains? 

Mr. GREEN. The evidence is in the Gas Commissioners' 
reports, which are in evidence in the case. 

Mr. BROOKS. Does that show that they recently relaid 
their mains? 
. Mr. GREEN. I think it does, clearly and distinctly. 

Mr. MATTHEWS. Within the period of ten years, Mr. 
Green, covered by Mr. Chase's calculations. 

Mr. GREEN. Well, I assumed that was so, because I was dis- 
cussing here a period of ten years, from 1887-8 to 1897-8. If 
you are interested in discovering just what amount should be 
charged up to the manufacture of gas because of the leakage, if 
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you will turn to Mr. Humphreys's evidence, or Mr. Foster's, in 
Vol. II, page 210, you will find a formula given which we have 
applied but have not stated in our brief, and it is to multiply the 
leakage amount by the cost of manufacture and divide the result 
by the amount sold. 

Mr. Foster it was who, in behalf of the Company,* tried to 
break the force of our contention at this point. He went to work 
and picked out here and there arbitrarily, without any apparent 
reason except that he thought the results looked good, a lot of 
companies throughout the State, and tabulated them, showing 
their leakage account iand their miles of small sized mains. They 
are companies in no way comparable with Holyoke. I remem- 
ber he had included Amherst and Easthampton, and they have a 
little toy gas plant down in Nantucket; I remember seeing it 
last summer; I don't know whether they have really an entire 
mile of main down there or not, but it is very small ; and he has 
that in. And when he is finished what has he proven? He 
has not averaged any results, he has not compared any results, 
and his tables are conclusive of nothing whatever. 

So that we ask you on this point with great confidence to find 
an excessive leakage in the distribution system of the Holyoke 
Water Power Company, and that that leakage account is due 
to the small sized mains which are there — these same mains that 
started back when Holyoke had less than 5,000 inhabitants, 
which have stayed in the ground and have never been changed 
since that time, never been relaid, merely patched out and added 
to and extended from time to time. 

At this point I leave the question of the defects whch we sug- 
gest in the plant of the petitioner. I have not asked you to esti- 
mate in dollars and cents the deduction to be made for these 
defects, and it is not my purpose to do so now; but we have 
simply called your attention to them, intending at a later time 
to again take them up, having suggested what the defects are 
and their cause, and ask you to put into dollars and cents the 
amount that should be deducted from the contract cost of this 
plant owing to the existence of the defects alluded to. 

We wish at this point to suggest one further thought in 
regard to the analyses which we have made in this case of the 
contract cost oi the gas plant, the hydraulic plant, the steam 
and electric plant — the analyses of the defects, and the analyses 
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of the amounts which should be allowed for those defects. 
They are of course an aid to us, and we trust to the Commis- 
sion, in arriving at the true result. But we wish to suggest also 
that we shall ask the Commission to pass upon them in detail. 
We believe that the proper trial of this case will call for such 
action, and I suggest it at this point that you may appreciate 
that at the end of it all, when you come to make up your find- 
ing, we shall ask for rulings on the various propositions which 
we lay down as we advance. 

The CHAIRMAN. We understand that; it has already 
been suggested. 

Mr. GREEN. I will leave now for a moment the consider- 
ation of the present plant, and ask you to consider with us 
the contract cost, disregarding land, of course, of a |Jant of 
equal capacity with this but of modem design. The reasons 
for the consideration of such a fact as this have been given by 
my senior with great clearness, so that I will turn directly to 
the fact itself. 

We offered, in the evidence of Mr. Davis, the cost of such 
a plant, a plant of a million feet capacity, a new plant, and, as 
we claim, a plant of modern design ; a plant such as would be 
built, if an entire plant were to be built at one time. Mr. Davis 
says that such a plant could be built, exclusive of land, for 
$255,000. He says that he would have taken a contract for 
such a plant, in January, 1898, at that amount. As the cross- 
examination advanced certain criticisms of his plant were made, 
criticisms involving the location of the office and of the repair 
shop and the arrangement of the parts. Some facts were 
brought out in cross-examination in regard to Mr. Davis's 
estimate of foundations, the amount of stone he estimated in 
a perch, a few such facts as that, so that when Mr. Stedman 
took the stand, wishing to allow for any defects or errors in 
the plant that might have been suggested, whether they actually 
existed or not, but accepting for the moment the Company's 
contention as revealed in cross-examination, Mr. Stedman 
allowed for such matters and added $5,000 to Mr. Davis's fig- 
ures, and obtained a result of $260,000, assuming for the mo- 
ment that it would be preferable to have a separate office build- 
ing and to change the location of the workshop, and to make 
some other changes of that kind. * 
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The site for this plant we suggested at the City lot. You 
understand, however, that this plant can be built anywhere. 
There is nothing magnetic about the City lot that necessitates 
the erection of a gas plant at that particular place. It could 
be placed, as- has already appeared in evidence, upon the pres- 
ent site of the gas works — be built anywhere ; and we assumed, 
as we had a right to assume, average, normal land. 

Now this plant was criticised by the petitioner, and they have 
put in two schedules showing what, in their opinion, it would 
cost to erect this plant. Or I shall change that. They did 
not do any such thing. They put in schedules tending to show 
what it would cost to erect this plant UFK)n the worst conceiv- 
able condition of soil that their imaginations could conjure up. 
They have made in this case no estimate whatever of what it 
would cost to build a modern plant under normal conditions. 
They have made no estimate of what it would cost to build this 
plant on decent soil and under normal conditions. But, assum- 
ing that this soil was of the worst kind, bog and quicksand, 
and on top of a sewer, they have figured up the highest possible 
cost of a structure. We say that such a computation proves 
nothing except the ingenuity of the figurer, and that their re- 
sults, when properly considered, support our contention fully 
and absolutely. 

We have enumerated in our brief their objections to Mr. 
Davis's plant. They have had the plant before them to criticise 
for months, and I don't know but for years — I have forgotten 
the date when in the history of this case it went' in evidence — 
and their objections to this plant amount to this: They say 
that there is a lack of proportion of apparatus; that the coal 
gas plant would generate but half a million cubic feet and that 
the exhausters would take care of seven million feet, and that 
the station meter has a capacity of only 700,000 cubic feet, and 
the condensers 600,000 cubic feet, and the tower scrubber 250,- 
000 feet. Those were the objections made by Mr. Randolph. 
Just tear in mind the evidence that according to him we have, 
an exhauster capacity of seven million feet, and then Mr. Prich- 
ard comes along and says his criticism is that there is no room 
for an extension of the exhauster plant. Well, if we have 
provided for an exhauster capacity of seven million feet, I don't 
think that there will be any need of extending it during the 
life of this plant at least. 
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It may be there is some truth in that criticism, but whar 
does it amount to? What we are trying to get at is a fair 
figure which represents the cost of a plant that will do the work 
of the Holyoke plant. We are not here to argue that the Ken- 
dall process is better than the Lowe process or the Lowe process- 
better than something else, but we are trying to get before you 
what it would cost to build a plant that will make a million feet 
of £:as. 

Mr. Randolph has never put dqwn in dollars and cents what 
It would cost to put in, for instance, a station meter of one 
million feet capacity rather than 700,000 feet capacity, or to 
substitute for the machinery which he says is too small 
machinery which would be large enough. Why? Because the 
difference is extremely slight. It is one thing to rip out a lot of 
old machinery and put in new. It is another thing to choose 
between putting in originally a meter of 700,000 feet and 
putting in a meter of the capacity of one million feet a day. 

They say that the boiler capacity is deficient, there are no 
railroad connections, that there is no water gas tar well pro- 
vided for. They criticise the absence of an office building and 
a repair shop, the use of a wooden coke shed and the scattered 
arrangement of the apparatus. They object to the Kendall 
process, which is drawn in upon the plan, and the absence of 
ammonia tanks, or apparatus for saving ammonia. 

Now, keeping in mind that what we are after is the cost, a 
fair figure for the cost of a plant of a million feet capacity, 
what do any o'f these things amount to? Why, if the exhausters 
are too large, put in smaller exhausters, and they won't cost so 
much. It is the cost that we are after. If the boiler capacity 
is too small, what does it cost to put in a rather larger boiler 
capacity? Well, that, Mr. Prichard, I believe, has suggested 
in a computation which he has made. It is not a large figure, 
•even as he estimates it. 

It seems as though Mr. Prichard and Mr. Randolph must 
'have failed to read the evidence in this case, or they would not 
have criticised the City lot as being inaccessible to railroad 
•communication. It was testified to again and again that not 
one but two railroads had their spur tracks almost to this lot. 
Can't we assume that this Commission knows that any rail- 
road would be glad to extend its spur down to this lot in order 
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to deliver coal and other freight to us at this point; not onlv 
to us but to anybody who would put up a plant to consume the 
coal and need the hauling that would be needed at a gas plant 
in Holyoke? Their criticism that therfe is not a water gas tar 
well provided is untrue. It shows again that they have not 
read the evidence — have not examined Mr. Davis's plans and 
specifications. 

Mr. Davis drew in on his plan one well, he found out what it 
cost to build that, and he multiplied his result by two. He 
showed on the stand one or two places where the well could be 
put, and his estimate provides for that other well, as you will 
find by the reference we have given you to the evidence in our 
brief. 

The absence of the office building and the repair shop I have 
already alluded to. Mr. Stedman has provided for that* in his 
estimate of $260,000. 

The use of the wooden coke shed is really a trifling criticism. 
It appears in the evidence that such coke sheds are in common 
use, so that the use of one at this point would be justified by 
experience. 

They say that the apparatus is scattered, and they object to the 
arrangement of some of the apparatus, and I don't know but 
some of the buildings. But it is in evidence in this case both 
from Mr. Davis and Mr. Stedman that when it came to actually 
erecting this structure one could arrange the buildings or the 
apparatus as he pleased without affecting the cost. Almost 
any gas engineer would have some preference, probably, in de- 
tails as to arrangfements of parts, and probably no two gas en- 
gineers would agree exactly as to the best arrangement. We 
are after the cost. . Now, Mr. Davis and Mr. Stedman both say 
that that rearrangement can be made to suit any gas engineer 
and not affect the cost. And no witness called by the Company 
disputes their contention. 

They object to the Kendall process. We have not claimed 
anything about a Kendall process or a Lowe process. One 
costs just the same as the other. There is no difference in the 
price. For some reason, I don't know what — I never consid- 
ered it of any importance — Mr. Davis drew in on his plan a 
Kendall process, but he testified on the stand that it made no 
difference as to the cost of the plant whether one or the other 
was used. „ 
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Now none of the contentions which are made in criticism of 
this plant are of any particular importance, and some of them 
are extremely trivial. And it is significant that although Mr. 
Randolph and Mr. Prichard criticise the plant, point out wHat 
they think are defects in the plant suggested, they neither of 
them give any estimate of the additional cost of this plant 
owing to the defects which they suggest. 

We have tabulated on page 376 the computations made by 
Davis, Randolph and Priclmrd relative to the cost of what has 
been alluded to as Davis's plant. What we have given is, as 
before, the contract cost. We have left out the engineering, 
incidentals, the cost of plans and specifications, because those 
charges are arbitrary charges assumed by the witness, matters of 
opinion upon which this Commission will have to pass. We 
get a better comparison by taking the computations of the wit- 
nesses as to the contract cost alone. 

You will see that there is quite a difference between the esti- 
mates given by Davis, Randolph and Prichard. Mr. Davis is 
the lowest, $254,866, and Randolph the highest at $373,000— 
between Davis and Randolph and nearly $103,000 between 
Davis and Prichard. 

Well, then we set ourselves the task, may it please this 
Commission, of finding out of what these differences consisted. 
It was perfectly apparent from the schedule that the differences 
lay to a large extent in the assumed character of the soil and 
not in the cost, properly, of the buildings or machinery. 

Well, we discovered at once what Mr. Randolph freely 
admits that his schedule was very carelessly made. That 
is a very mild term by which ^ to describe it. It is most 
carelessly made, it is full of errors, and curiously, every 
error is against the City. He has a most remarkable faculty 
of making mistakes in his computations, every one of which 
favors his contention. 

Just look at it. We start at page 377 of our brief, settinj^ 
out the errors that we have discovered. Some of them were 
noted while he was on the stand. He has an error of $10,800 
in his brick work against the City's interest, and $1,000 in his 
item of sewer protection, and a small item of $48 in his con- 
crete. Those caught our eye as he was on the stand. Those 
are errors in footings, errors in computation. 
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But those are not all. We have noted since then, as you 
will see on this page, many other items — I do not care to 
read them over, — some of them amounting to some hundreds 
of dollars, every one of which is against the interest of the 
City. 

Then we discovered while Mr. Randolph was on the stand 
that he incorrectly assumed a fact in regard to his services. He 
assumed that the services belonged to the Company, clear into 
the consumer's house. And when he was informed of the fact 
that the Company only owned and paid for the services to the 
curb line and that the consumer paid for and owned the services 
from the curb line into the house, he admitted that a deduction 
of at least $10,000 should be made from his figures for services. 
There is, then, an error of $10,000 admittedly in his services, 
and a total of $12,725 for clerical errors in his computations. 

The look at the foundation account. He has managed to 
work into this schedule of his nearly $21,000 for extra founda- 
tions over the sewer, nearly $30,000 for extra foundations for 
the holders, due to the character of the soil. He has put in 
here $12,500 in round numbers for piling the lot in addition to 
the above, all owing to the character of the soil. Furthermore, 
he says that three-sevenths of his stone foundation is due to the 
extremely bad soil upon this lot, an item of $1,429. Now the 
total of those items which are chargeable to the character of 
the soil is nearly $65,000. • 

Then there are some other interesting things about this sched- 
ule of Mr. Randolph. He has increased his paving estimate from 
$8,000, as given in his original testimony, to $12,400, although 
the number of miles of main and the length of service is the 
same in one case as in the other. 

He has changed the concrete item from $5 to $6 a yard in 
every place, but one," where he overlooked it, as he says himself. 
Now why should concrete cost $6 a yard in Davis's new plant in 
January, 1898, and cost $5 a yard in the Company's plant in 
January, 1898? And yet in his first estimate the figure which 
he took was $5 a yard, and that is the figure which has been 
uniformly adopted, as I recall it, by all the witnesses through- 
out the case. That little change which was apparently made 
on the cars and which is obviously padding in order to get his 
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figures a little higher and have a little more fun with Davis's 
plant, amounts to twenty-five hundred odd dollars. 

No^ wc say that every item to which we have called your 
attention should be deducted from his original result; that his 
estimates for foundations are improper and should not be con- 
sidered by you in trying to get at the cost of the buildings and 
machinery of a modern plant designed to accommodate a busi- 
ness of a million feet maximum output. And of course the 
admitted errors, erroneous computations, and the obvious pad- 
ding should be taken out. You understand that it is impossible 
for counsel in going over a set of figures to find out all the 
sources of error. We can only discover those which are really 
obvious. We are not experts; we can simply get at the facts 
which lie on the surface. And you will see that neither Mr. 
Randolph nor Mr. Prichard gives his work in sufficient detail 
for us to discover in all instances the cause of difference be- 
tween either one of them and Mr. Davis. But when you have 
deducted the amounts to which we have called your attention, 
the cost of Davis's plant, according to Mr. Randolph, is $279,000 
in round numbers, which is only about 10 per cent, more than 
Davis's estimate. And Mr. Randolph has got into his estimate, 
as you can see, the largest possible charge at every point. Do 
you believe that a man who has put in $64,000 for foundations, 
who has raised his concrete estimate from $5 to $6 a yard for 
the purposes of swelling his paving account $4,000 or $5,000 
^over his original figures, who has made all these other boosts 
in his first figures, has failed at every point — ^at every point — 
in his estimate of the cost new of Davis's plant to put the high- 
est possible figure upon the buildings and machinery? 

We say, then, that having taken into account what he did, 
having studied his schedules, they are the highest possible con- 
firmation of what Mr. Davis told you in regard to the cost new 
of a plant of a million feet capacity. 

Now Mr. Prichard's result can be analyzed in the same way. 
It is true that Mr. Prichard has a better prepared table ; that is, 
it is freer from errors. It is prepared, evidently, with less haste. 
We have discovered only one or two errors in his computations. 
We will call your attention in our brief to one error of $1,000 
against the interest of the City, and we direct your attention to 
the fact that he, as well as Randolph, assumed that the service? 
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ran to the consumer's cellar. Therefore we ask you on the 
strength of all the evidence in this case to divide his result in 
regard to the services in two, which would reduce his service 
item about $6,000, a total of $7,000 for what we should regard 
as the admitted errors. 

But Mr. Prichard has followed somebody's suggestion, ap- 
parently, in this case, in regard to soil and foundations, and he 
has in an item of $5,405 for piling, due to the character of the 
soil, and nearly $24,000 for foundations for the holders, and 
$17,000 for sewer protection. He could not go quite as high 
as Randolph, but he has some pretty big figures, a total of 
$46,000 odd. 

There are other items, however, in his table which are in 
excess of the same items as given in his examination in chief. 
I will call your attention to a few of them. We have called your 
attention to them in the brief, and I will orally. 

For instance, he charges for meter shelves and settings at 
the rate of $1.50 for Davis's plant. Now that is 50 cents more 
in each instance than the amount charged in his original 
schedule, which was $1. 

Mr. BROOKS. Mr. Green, was not one after allowing for 
depreciation, taking them as they were and where they were, 
and is not this new.'* 

Mr. GREEN. No, sir, because Mr. Prichard's estimates in 
his direct testimony show the contract cost of the present plant 
and there is no depreciation in it. 

Mr. BROOKS. I was talking about meters and meter 
shelves. 

Mr. GREEN. Well- 
Mr. BROOKS. But then I won't interrupt. 

Mr. GREEN. I will ask you when your turn comes. 
Brother Brooks, to tell us where Mr. Prichard in his meter or 
meter shelves allowed any depreciation against the contract 
cost. 

Mr. BROOKS. Very well. . 

Mr. GREEN. Or any depreciation whatever of any kind. 

Mr. MATTHEWS. He says he offsets depreciation against 
installation charges. 

Mr. GR'teEN. Yes. That is as I recall it. My associate 
suggests that the only depreciation which he allows is the oflf- 
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setting against the charges of installation and interest during 
construction, the depreciation of this plant. And you understand 
in this case the figure of $1.50 has no engineering or incidentals 
or interest in it. It is the contract cost before those items have 
been added. 

I call the attention of the Commissioners relative to the sug- 
gestion of our Brother Brooks to the respondent's brief at page 
141 and the citations there given. You will find Mr. Prichard's 
depreciation for the gas plant is alluded to in Vol. II of the tes- 
timony, pages 2, 3, 59-68. You will find that our contention is 
true. That is quite a little lift— 50 per cent, over his first figures. 

Mr. Prichard also gets in an item of $3,000 for paving over 
the services in excess of any consideration of his as disclosed in 
his schedule of the present plant. Now there are no more feet 
of services in the new plant of Davis than in the present plant. 
Those services, presumably, are going to run to the same 
houses in the new plant as in the existing plant, so that that 
item, we say, is pbviously padding. 

Mr. Prichard, for some reason, charges 4 cents a pound for 
his iron work, when he comes to estimate the cost of this new 
plant. We appeal to you with a great deal of confidence, to find 
that the cost of iron the year in question was 3 cents a pound, 
and that that is the proper figure to use. It is the figure here 
used by Mr. Randolph; it is the figure that was used by Mr. 
Tower ; it is the figure which was used by many other witnesses. 
I reimember Mr. Fowler, at this instant, and others, and Mr. 
Prichard only departs from it, we believe perhaps unconsciously, 
but with evident zeal for the interests of his clients. 

There is a large difference in the estimate for the cost of the 
machinery as given by Davis and Prichard, and between the 
estimate given by Randolph and Prichard. Now of these three 
men, the man who knows obviously the least about the cost of 
machinery is Mr. Prichard. Mr. Davis is in the business; he is 
selling machinery. He has been at it for forty odd years. He 
has installed many and many a plant in whole or in part. He 
is the only manufacturer and seller of gas apparatus in New 
England. And here is Mr. Randolph; he is in the business. 
His firm is situated, or the firm for which he works is situated, in 
New York. Aren't we to suppose that Randolph and Davis 
between them, know more about the cost of this machinery 
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than does Mr. Prichard, who is merely a gas engineer, running, 
no doubt, an extremely good company over here in Lynn? And 
why should it be that Mr. Prichard is able to estimate the cost 
of this machinery some thousands of dollars higher than Mr. 
Randolph? Well, my reason for it, which I suggest to you, is 
this, that when it came to the cost of machinery Mr. Randolph 
knew the most about that of anything that he figured, and 
Prichard knew the least of it of any items that he figured; 
and that it was harder for Mr. Randolph to swell his figures in 
regard to the going price of machinery than it would be of any 
other item ; and it was easier for Mr. Prichard to assume higher 
rates for machinery than for those other things with which he 
would be undoubtedly more familiar. 

We say that this Commission could not possibly find a cost for 
that machinery higher than Randolph was able to place, with all 
his zeal as disclosed in the countless errors, the large padding 
and all around swelling of prices which he has given in getting 
at his final result. If then, you take these few obvious, patent 
errors, as we say mistakes, overcharges of Mr. Prichard, and 
add to them the amount which is obviously charged by him on 
account of the extremely poor soil that he has assumed, add 
them together and subtract them from his total result, you will 
find that the contract cost as given by him of the plant sug- 
gested by Davis, is $28,000 in round numbers, or only about 
10 per cent, in excess of the figure given by Mr. Davis himself. 

Now let me call your attention, gentlemen, at this point, 
strongly, to one consideration, that there has been in this case 
no substantial criticism, no serious criticism of Mr. Davis's 
plant or of the plant suggested by Mr. Davis ; that the criticisms 
have been of the soil upon which it was suggested that this plant 
might be erected ; that the criticisms that are made in regard to 
the plant itself are mere details, which affect only to an incon- 
siderable percentage the actual cost of such a plant. And we 
believe that, upon taking everything into consideration, the ex- 
perience of Mr. Davis, the long time he has been in the business, 
the number of plants that he has installed, the failure of the Com- 
pany to seriously criticise his plant, how closely their own results 
when properly considered, check his figures, that you will find 
that Mr. Davis and Mr. Stedman are substantially correct as to 
the contract cost of a new plant built in 1897-8, and intended to 
accommodate an output of a million feet. 
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1 will now call your attention to the contract cost of a new 
plant of the same design as the Company's plant. 

Mr. COTTER. Exclusively of land? 

Mr. GREEN. Exclusively of land. Our figures, you will 
find, until we come to the end of our work, are in all instances 
exclusive of land. The general tables involving this branch of 
our discussion have already been cited previously, in pages of our 
brief, beginning at 314. We have not tabulated again the con- 
tract cost of the buildings, because the original table contains the 
estimates of all the witnesses on that question. You will see, 
if you compare the figures as we have stated them on page 380, 
that there is not a great deal of difference between the figures of 
Mr. Fowler, who lives in Springfield, only 8 miles away, and the 
estimate of Stedman; a matter of $11,000; that is all; and that 
there is only $8,000 between Mr. Fowler and Kirkpatrick and 
Rangen*. 

Now let us take Mr. Fowler's figures and analyze them, and 
see if we can find just wherein he differs from our witnesses. 
Well now, we have asked you already, with a great deal of con- 
fidence, to eliminate from consideration those 17 feet founda- 
tions, the excavating and backfilling assumed to go with them. 
The quantities, as will be found by the analysis in Vol. X, page 
462, attributable to the foundations which we say should not be 
considered, is given in yards and numbers of brick on page 380 
of our brief. We have taken Fowler's price for excavation. 
Fowler's price for backfilling, and applied to it what we claim is 
the improper excavation and backfilling. We have taken the 
unnecessary brick at the same price Fowler used, $10 a thou- 
sand, and the total amounts to $6,070. We have added to that the 
admitted error in the iron work at the Bridge Street holder, and 
the total is $7,969. That subtracted from Mr. Fowler's esti- 
mate, brings his result very close to Mr. Stedman's figure. 

Now Mr. Stedman, while he made some investigation of prices 
at Holyoke, did not adopt anybody's schedule. He did as Mr. 
Blood and Mr. Main and various witnesses that we called did, 
exercised his own judgment as to the prices of material and labor. 
We have already discovered that the difference between Mr. 
Fowler and Messrs. Kirkpatrick and Ranger, due to the price 
list used, is $10,312; if that be subtracted from Mr. Fowler's 
result, as previously reduced, the result is $57,247, and that resuh 
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substantially checks Kirkpatrick and Ranger. Now that, of 
course, is figuring their results down to our results and is useful 
for this reason ; it shows conclusively that the difference in the 
estimate of the witnesses of the Company and the City, so far as 
the buildings of the gas plant are concerned, lies in the price list 
used, and in the foundations which run down from these old 
buildings, standing there since 1849, fro"^ the present surface of 
the land to the river bed, barring the admitted error of $1,900 
on the iron work, which you will of course allow to us because 
the Company says that we should have it. • 

Having, then, taken that into consideration, we shall ask you 
to find whether our contention is right in regard to those founda- 
tions. Are we obliged to pay for foundations 17 feet deep be- 
cause the Company chose to create artificially a lot of land out of 
the bed of the river ? We say that when you award them value 
for the land they are paid for the extra depth of those founda- 
tions, they are paid for the brick, and they are paid for the ex- 
cavation which never took place, and for the backfilling which 
never occurred, and that we should only pay here for normal 
and ordinary foundations. If we are right that eliminates, then, 
the item of $6,070. It is $6,070, you understand^ gentlemen, on 
the basis of Mr. Fowler's estimate. I don't know what it would 
amount to if we took Mr. Allen's. Now for instance, Allen, in- 
stead of taking 30 cents a foot for excavation and 25 cents a foot 
for backfilling, gets in somewhere from 75 cents to $1 for one 
and $1 .35 for the other, and other witnesses perhaps at an inter- 
mediate figure. But the difference of course would be pro- 
portioned to the cost per foot of excavating and backfilling 
adopted by any particular witness whose schedule you might deal 
with, and I have already said that the same result applies to the 
price list. 

Now Mr. Fowler lives nearest to the City of Holyoke. He 
says that he took into consideration the actual prices that his 
company paid in Springfield, and he made an investigation in 
regard to prices in Holyoke. So we say that, having made such 
an investigation, his result would come nearer to the facts of the 
case. Although influenced undoubtedly by the side for which he 
was figuring, he would come nearer the true result in the case 
than that of any other witness called by the Company in this 
case, and for that reason we selected his figures for the purpose 
of this comparison. 
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Now as we believe that we have proven our price list, and it 
is not necessary to go over that again, as we believe the Com- 
pany has not proven any price list, and as we believe that we are 
right in our contention in regard to these foundations, we ask 
you to accept a figure of $57,000 as representing the contract 
cost of these buildings in January, 1898. That figure lies be- 
tween the estimates, as I recall it, of Kirkpatrick and Ranger, 
Kirkpatrick's figure being $56,1 16 and Ranger's $57,490. So far 
as the buildings are concerned, we claim there should be no 
averaging. • 

Now we come to the question of the machinery at the works. 
There is a great deal of difference between the various witnesses 
as to the cost of this machinery. We ask you to leave out of 
consideration Sherman's estimate of the machinery, because 
you will see by inspection that it is out of all proportion to all 
other witnesses. We have asked you already to leave out of 
consideration Mr. Sherman's estimate of the buildings of this 
gas plant, because he stated in his cross-examination with the 
utmost distinctness that he did not make them himself. He 
went and applied to somebody to make a figure for him as to 
the cost of these buildings, and he brought the result up here 
and put it in evidence. Now the man who estimated that cost 
was not here to be cross-examined. We could not get at him. 
And when admittedly a witness uses such a figure as that we 
hardly see how you can deal with it in the case. 

But leaving Sherman out of consideration, and you will have 
no doubt as to the vagaries of his computation when you come, 
if you have not done it already, to really look over his schedule, 
you will find that Fowler's, Prichard's and Nettleton's estimates 
run between $82,000 and $83,000 for the machinery, and that 
Mr. Stedman's estimate is $71,200. Now there is nothing in 
any schedule, there is nothing in the evidence, so far as we can 
ascertain, which enables us to discover the exact difference be- 
tween these witnesses further than that it is the opinion of one 
or the other. For that reason, we say that this is an instance 
where you can if you desire — and we submit it is proper to be 
done — averag,e the results of the various witnesses. If that is 
done, then the result is something short of $80,000, very nearly 
$80,000, for the contract cost of the machinery. 
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When we come to the distribution system we find it necessary 
to prepare a new ta'ble for your inspection, because in the table 
previously given neither the estimate of O'Connell nor Amory 
was included. We have omitted from this table Randolph and 
Davis, because in neither case did they give the contract cost 
but gave the reproductive cost ; and it has been necessary to omit 
Mr. Allen because Mr. Allen used Mr. Randolph's figures, and 
therefore has incorporated reproductive cost. We cannot tell 
what any of these witnesses would say the contract cost of the 
parts would be. 

You will see that there is a large difference, if you inspect the 
table on page 318 of our brief, in the estimates of the various 
witnesses relative to the cost of services, and Mr. Stedman, 
one of our witnesses, has his service in at $10,000; Mr. 
Prichard, $12,000; Mr. Nettleton, $10,000; Mr. Fowler, 
$10,000. Mr. ^ Sherman's estimate is $4,650; Mr. O'Con- 
nell's, $4,200; and Dr. Amory's, $4,800. The reason for 
that difference is obviously this, that some of the wit- 
nesses apply to this case the theory of the Company. 
If we are getting at the contract cost of a new plant of 
the same design of this plant, built in January, 1898, or there- 
abouts, the services would all be put in at one time. That is tht 
logic of the supposition. The Company gets the benefit of the 
logic of that supposition in the fact that they get an allowance 
for paving, which lies over their pipes. They never actually paid 
anything for that paving. In most instances it represents no 
cost to them because it was laid before the city of Holyoke was 
ever paved; but is there, and therefore if a new plant is built 
in January, 1898, of the same design a's this plant, to accom- 
modate the same service, the pipes must go under the existing 
paving and therefore they get the benefit of that extra cost. 
And, by the same token, we ought to get the benefit when it 
comes to the services, and they should be all put in a's the plant 
progresses from the very hypothesis in the case. 

Now Mr. Randolph, I think it was, one of the Company's wit- 
nesses in rebuttal — he is noted in our brief — admitted that if that 
consideration was ta;ken into account it would reduce his figures 
materially. He did not say how much. Mr. Sherman did his 
work iust that way. He put his services in at so many feet of 
pipe of the size called for by the services, and the lading at so 
much, as though they were all laid at one time. 
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In the mains and pavements you will see that Mr. Fowler is 
the lowest witness for the Company, and his estimate is not very 
far from that of Mr. O'Connell. No, I am mistaken ; Mr. Sher- 
man is lowest. Mr. Fowler's is the lowest, barring Mr. Sher- 
man's figure, and is not greatly in excess of the estimate of Mr. 
O'Connell, or of Mr. Stedman for that matter. 

The CHAIRMAN. Where it is plainly stated in the brief, 
wouldn't your statement of the items be of more service to us 
in the argument? Of course I merely suggest that to you. 

Mr. GREEN. It is possible, if your Honor please ; but whert 
the argument deals entirely with figures it is very easy to drift 
into the figures as you go along and very hard to refrain from 
them. I find it easier in most mstances to say that the figures 
are thus and so than to speak in generalities. 

The CHAIRMAN. Let me ask you a question right here. I 
see in your table Stedman's figure is $102,081, and I find in your 
summary that you put the distribution system at $98,000. 

Mr. GREEN. Well, the reason that we assign, and ask you 
to adopt that figure of $98,000 rather than the figure of $102,000, 
lies right in the service item. 

The CHAIRMAN. Yes, I thought it did. 

Mr. GREEN. Mr. Stedman obviously in his computation 
assumes the ser\'ices put in from time to time and does not logi- 
cally apply the theory which is being followed, namely, the cost 
of a new plant built at one time in its entirety and of the same 
design as the Company's plant. We have asked you, for reasons 
which we have stated here in our brief, to take Mr. O'Connell's 
figures for the cost of the mains and pavements. We ask you 
to take his figures, not because they are the lowest figures in 
the case — they are higher than the figures of Stedmaai, of Amory, 
and not far from the estimate of Sherman ; we ask you to take 
Mr. O'Connell's estimate because he lives in Holyoke; he has 
had the widest possible experience in laying, not gas mains per- 
haps, but water mains, is familiar with the soil in Holyoke ; he 
has laid miles upon miles of them there, and is the only witness 
called, as far as I remember at this moment, who has had that 
experience. 

We ask you to accept Mr. Amory's figure of $4,800 for the 
services. The result of our work is found on page 384 of our 
l)rief. I have not spoken of the piping and miscellaneous. It is 
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a very small item, and the result is easily attained. There is not 
a great difference bet\yeen the various witnesses. 

The total, the summary of our work, then, is that the contract 
cost of this plant is $240,500 as of January, 1898, or not over 
that ; and that result is, we claim, substantiated by the cost of 
Davis's plant, particularly in regard to the estimate that we ask 
you to make of the contract cost of the distributipn system ; and 
for the reasons which your Honors suggest I will not go into 
the details, except that I feel that I ought to call your attention 
to the table which stands in the form of a footnote at the bottom 
of page 384 of our brief. 

Nobody has criticised the distribution system suggested by 
Mr. Davis in connection with a new plant of modern design, 
and therefore we assume it is a good one. We have shown you 
in our brief what Mr. Davis said it would cost to build it, and 
we have given you Mr. Prichard's estimate of the same thing, 
and we have eliminated from Prichard's estimate what we con- 
sider clearly to be the paddin-g. But there is one other item 
that you must take into consideration to make a proper com- 
parison, and that is the amount of material supposed to be in 
the existing distribution system, and the amount of material as 
provided for by Davis in his new plant. 

Mr. Davis provides for a distribution system in which the 
pipes are much larger, the mains are much larger than in the 
present system, and they consequently weigh a great deal more. 
And it occurred to us that we ought to suggest to you some 
place in tlie evidence where you could figure out for yourselves 
if you desired, or where we would figure out and you could 
check up our work, the amount of the extra material in the 
pipes suggested by Davis. And that can be done by using 
figures given by Mr. Sherman. The work is performed at page 
384 of our brief, and shows that there is 4,360,000 pounds of 
iron in the system suggested by Mr. Davis. From that you 
can easily ascertain by using the prices suggested by Mr. Sher- 
man for the cost of iron, etc., the difference between the two. 

The CHAIRMAN. You say 3,144,000 pounds in the Com- 
pany's system. 

Mr. GREEN. Yes. 

The CHAIRMAN. Is that figured by Mr. Sherman? 

Vol XVII. 
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Mr. GREEN. Yes. 

The CHAIRMAN. That is the difference, then, between 
the two? 
Mr. GREEN. Yes, sir. 

(Adjourned to Monday, December 30, at 10 A. M.) 
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Boston, Monday, Dec. 30, 1901. 

The Commissioners met at the Court House at 10 A. M. 
MR. GREEN'S ARGUMENT, resumed. 

During the last session I had alluded to the defects which we 
argue exist in the present gas plant, pointing them out some- 
what in detail ; .and I ask you for a moment to consider with us 
the amount that should be allowed for those defects, the amount 
that should be deducted from the contract cost. First of all, 
of course, is the general allowance for depreciation due to 
wear and tear, or, as it is sometimes called, to age and use. 
There is very little difference — 

Mr. COTTER. By contract cost, I suppose you mean the 
cost of reproduction. It has been spoken of in different 
'wa^s. 

Mr. GREEN. No, sir. There is a distinction between 
contract cost and reproductive cost. 

Mr. COTTER. What contract do you mean? 

Mr. GREEN. Contract cost is a term that is used to 
designate the price that one would have to pay to have this 
plant built, himself letting the contract directly to the brick 
mason, to the carpenter, to the excavator. It does not in- 
clude the general charges of installation or interest during 
construction, and does not include the general contractor's 
profit. 

Mr. COTTER. Of course, it is all an assumed contract.^ 
We are not dealing with any contract at all. 

Mr. GREEN. No, sir, but the witnesses who made up their 
schedules, made them up in many cases on the basis of what 
it would cost to reproduce them new, by contract. 

Mr. COTTER. That is what I meant. 

Mr. GREEN. By reproductive cost as used by the wit- 
nesses, we understand the assumed cost to reproduce in age. 



Digitized by 



Google 



356 MONDAY, DEC. 30, 1901. 

condition and form the plants as they exist; that is, in the 
reproductive cost some allowance is made for condition. Mr. 
Randolph, for instance, gave the reproductive cost of the gas 
plant, assuming that you could build in some way the parts 
of the building as they now are. 

Mr. COTTER. It has been suggested here that the cost 
of reproducing that article anew might be considered. TKen, 
if you make allowance for the depreciation, that would reach 
your result, wouldn't it? 

Mr. GREEN. If the cost of building: anew a plant of the 
same design as the present plant, and then making proper al- 
lowances for condition, for defects and depreciation would 
reach our result, that is, the result we are after. But repro- 
ductive cost does not represent to us the value, the present 
value of this plant, because reproductive cost as used by the 
witnesses, only considers depreciation for wear and tear; it 
only considers the present physical condition of the buildings. 

It is admitted by the witnesses on both sides that there is 
a depreciation for wear and tear in the buildings and machin- 
ery, equivalent to the general charges of installation, in- 
terest during construction and so on. That we have dealt 
with already and references to the evidence have been given 
you. So that, if we argue on the contract cost which we have 
suggested, about $240,000, a depreciation of, say, 12 per cent, 
a figure which we suggest in this case, there would be a total 
of $28,000 in round numbers, to be allowed us for this form 
of depreciation. But this is not all. This allows for depre- 
ciation for age and use, or for wear and tear, I might more 
properly say, alone. There should be some allowance made 
to us for the defects that we have alluded to, which come 
outside of this depreciation. And I call your attention first, 
to the question of the holders and covers. Now there are 
three holders of small capacity, connected with this plant. 

The CHAIRMAN. You have already argued, Mr. Green, 
if you will let me interrupt you — I don't know as I ought to — 
on that subject. 

Mr. GREEN. Now, I am coming to the amount to be al- 
lowed if your Honor please. 

The CHAIRMAN. Yes; all right. 

Mr. GREEN. Now, these three holders cost a certain 
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amount of money, concerning which we will say — ^we have 
given the exact figures in our brief, but we will say in round 
numbers $40,000. Three of them exist by reason of the fact 
th'at the plant is the result of growth, and we say that two 
holders will do the same work^ and economically are suitable 
for the plant. 

Now, there is a good deal of evidence in this case as to the 
cost of suitable holders to do this work, not only from our 
witnesses, but from Mr. Randolph; and it is clear that one 
holder could be built that would do the work of the number 
2 and number 3 holder for somewhere in the neighborhood 
of $24,000. Understand, in all instances, I am using round 
numbers. The exact figures are given in our brief. If that 
is the case, we ask for an allowance of the difference, of some 
$16,000, if I figured mentally right in the computation. Yes, 
that is right, the difference between the cost of one holder, 
which would be a new holder and do more work, certainly as 
much work as these two holders. 

But there is a further point for you to consider. We must 
have, as we believe we have conclusively shown, in the near 
future, another holder, which still further complicates the 
question ; and we must go to the additional expense of installing 
that holder. And the result is that we wifl have four holders 
doing the work of three holders ; and as I have suggested, in 
order to get those four holders, we must go on to our lot and 
destroy one of the holders there, or build it away from the 
works. 

We ask you to take that fact into consideration. Then we ask 
you to consider the covers that are over these holders, and recall 
for a moment our argument that the covers may be worth some- 
thing, but that they are not worth the cost of building them. 

Is there any test, Mr. Chairman and gentlemen, by which we 
can gauge the worth of those covers? Well, there has been a 
test suggested by Dr. Amory. He says that the covers are of 
some advantage ; they save a little snow shovelling in the winter, 
and are of some benefit in minor details, the total of which he 
states as a matter of some $150, as I recall it. Now the fixed 
charges on those covers, taking the contract cost of the covers, 
is over $900. In other words, then, we are paying out annually 
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• 

in one form or another for those covers $750 more than we 
ought to pay, on the suggestion of Dr. A.mory. There is a foot- 
note which contains the figuring on page 385 of our brief. 

So that we ask you to consider all these facts. You perhaps 
cannot figure it out exactly on one line of argument or on the 
other, but you can take these various factors into consideration 
and strike a figure which would fairly represent the cash allow- 
ance for this defect; and, after suggesting the figures in our 
brief, we ask you to make an allowance of $20,000, which, we 
think, considering all the facts in the case, is but fair. 

So far as the tar and oil wells are concerned, we say that Mr. 
Stedman's suggestion is a good one, is logical, and that you 
should allow us $2,000, for reasons already argued, on the con- 
tract cost of these eight little tar wells. 

In the purifying plajit we can consider two propositions: 
whether it will be necessary in good practice to enlarge this sys- 
tem by adding to it, practically rebuilding it as it stands, or 
whether it will be good practice to remove it and install a new 
plant. We argue with a great deal of earnestness, out of both 
the evidence in the case and from the facts which I alluded to 
before, that one or the other must be done. And if it is argued 
by our friends that we can properly add to the existing plant, and 
therefore the cost should be charged to extensions and is not 
any form of depreciation, and should not be allowed to us as a 
defect in the plant, we suggest this: that it will cost more, ac- 
cording to their own evidence, to add the necessary pans and 
make the necessary alterations to the existing plant than it 
would to put in entirely new machinery to do the required work. 

Now if that is so — and it appears to be conclusively so from 
the evidence — then the existing machinery is of no value to us. 
We take Davis's estimate of the cost of new purifiers and pans, 
taken from his cost of a new plant, and we take Mr. Randolph's 
statement of what it would cost to add the necessary pans and 
make the necessary changes in this plant. On the other hand, 
if any attempt is made to build anew, why, it involves an ex- 
tremely large expense, because it involves the tearing down of 
the walls of the present building and involves the walls of some 
of the surrounding buildings, so that we get into a very much 
larger expense. 

There is another point to be considered in this connection, and 
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that is, admittedly, that the scrubbers are at the limit of their 
capacity. Mr. Randolph says so in their rebuttal, and they must 
be replaced. That comes into the same general plant. So 
that, taking those facts into consideration, taking the smaller 
allowance of the two propositions, considering the necessity 
of replacing the scrubbers, we say that an allowance of $12,250 
is fair. That is an intermediate figure between two results. 

In the distribution system we have pointed out that the leak- 
age account caused an unnecessary expense, an unnecessary cost 
in the manufacture — an abnormal cost; and I have suggested 
to you that in Vol. II, page 201, the formula can be found for 
computing this. We have computed it for you, and we believe 
that the computation is correct. It amounts in the year 1897-8 
to 2.8 cents per thousand feet sold, or $1,680. That is, comput- 
ing the excess of leakage at this plant over what we claim to 
be normal leakage, average leakage, of companies of the 
same relative size and relatively comparable with the City of 
Holyoke, that means that we are losing the interest on over $33,- 
000 a year at this plant, or will be losing it unless something is 
done to correct that leakage account. That does not neces- 
sarily mean, Mr. Chairman, that $33,000 should be deducted 
from the contract cost of that plant. It does mean that $33,000 
should be deducted unless a smaller amount will correct 
that leakage. So that we are immediately led to the question 
of what should be done — ^what must be done ; and it is clear, I 
think, that some new mains should be laid; that some of these 
small mains should be taken up-; that the distribution system 
in some way should be remodelled; and we have presented for 
your consideration two or more propositions for treating thi^. 
matter. The cost to do this is somewhere abut $15,000; and in- 
asmuch as the leakage accounts warrants an expenditure of 
more than this amount, we say that at least that amount should 
be allowed us, on the ground that the system is defective, and 
that this amount of money at least must be expended to cure the 
defect. 

All these results are supported by one clear-cut fact, 
which grows out of all the evidence in the case, and that is that 
it costs, on the testimony of their own witnesses, as supplement- 
ed by the Gas Commissioners' reports, nearly ten cents a thous- 
and feet too much to manufacture gas at this plant, using their 
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own statement of what it ought to cost as a standard. That, you 
can easily see by a mental computation, amounts to some five 
or six thousand dollars a year on the output of 1897-8; in fact, 
more than that, if we take just ten cents. Put it anywhere from 
eight to ten cents, and it means five or six thousand dollars. 

That is the interest on a very large sum of money, the interest 
on at least $100,000, and is indicative clearly, it seems to me, of 
the truth of our allegation, that unless for a less amount these 
losses can be corrected the plant is of little value. But, as we 
have suggested, for a less amount many of these defects can be 
corrected, so we ask *not for an allowance of the full amount of 
$100,000, but for a lesser amount, and we have suifimarized for 
you on page 389 the amounts that we claim should be allowed 
us in depreciation for wear and tear and for the defects as pointed 
out in this plant. Of course if a larger contract cost was taken 
the depreciation for wear and tear would be more. That is 
computed on the contract cost which we as counsel argued be- 
fore this Commission should be accepted. The result is some- 
thing over $78,000. That is the sum we ask for on the basis of 
our contract cost for depreciation and in allowance for defects. 

Having subtracted that amount from the contract cost which 
we have argued to you heretofore, we arrive at what we consider 
the value of the labor and materials in this plant at a figure to be 
used as a basis for obtaining the value of the plant as a going 
plant. This figure is reinforced, as we suggest further on, by 
the consideration of the cost of a new and modern plant. And 
having followed us in the argument thiis far, and having deter- 
mined or having seen our argument of the amount that should 
be fixed upon as the value of the labor and materials in this plant, 
namely, $162,000, we shall ask you later to consider the value 
of this plant as indicated by the cost of a new plant. But before 
doing this I want to call your attention to the table on page 391 
of our brief. When we had arrived at this conclusion — ^the con- 
clusion I have just given you of $162,000 — ^we set this task be- 
fore ourselves; Has the Company at any place given the proba- 
ble life of all the parts of this plant? Has the Company given 
the present cost of these parts, in such a. way that we ccan easily 
separate them? Have we the actual age of all these parts? And 
we found that we had. We found that we had from Mr. Hum- 
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phreys, as supplemented by Mr. Nettleton, the probable life of 
all the \arious parts of this plant, and so we set ourselves the 
task of figuring it out on this basis. We did not use an annuity 
table, because we hold that to be an absurd application of any 
principle if you expect to get at present value. 

Th'e CHAIRMAN. What is that? 

Mr. GREEN. An annuity table. We took straight percent- 
ages, which we claim should be done, certainly in getting at the 
present value. We found that, if Mr. Humphreys or Mr. Nettle- 
ton had logically applied, as we claim, their estimate of the prob- 
able life of the various parts of a gas plant, on this basis of Net- 
tleton's contract cost, that the present value, or rather, the de- 
preciated cost of this plant, that is, the contract cost after depre- 
ciation had been allowed of the kind that we suggest, would have 
been something over $171,000, which we claim very closely 
checks the computations made by counsel in this case. 

We took, gentlemen of the Commission, Mr. Nettleton's fig- 
ures for the reason that they are g^ven very much more in detail, 
as you will easily see, than those of any other witness. 

The CHAIRMAN. How do you get your annual rate? 

Mr. GREEN. The annual rate would be obtained by divid- 
ing— 

The CHAIRMAN. Yes, but you have got a percentage here. 
Upon whose evidence, from what table, did you take that? 

Mr. GREEN. From no table. It is the straight percentage 
following the probable life. If the probable life is 50 years the 
annual rate of depreciation would be two per cent, if you do not 
use an annuity table. Then in the next table you will find the 
age of the part. That we have given you at the beginning of our 
brief. It is in the next column, I should say. We have given 
you at the beginning of our brief, on page 363, the age of the 
various parts of this gas plant, and multiplying the age by the 
annual percentage rate would give the total percentage rate. 
The computations can be easily followed. You will notice oppo- 
site cast-iron pipe, meters, shelves, gate boxes and wrought-iron 
pipe, well down in the column, that there is no allowance made 
for depreciation. That is because those items represent new 
material on hand, which had not yet been actually used ; there- 
fore we take them at their cost. 

And just one suggestion outside of my brief here. The argu- 
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ment has been made from time to time in this case, that while 
the probable age, for instance, of a gas holder is 50 years, at the 
end of 50 years that gas holder will still probably be standing. 
And that suggestion is intended to mean this, that while the 
building is still standing, it is not dead, it is a live, active piece 
of mechanism. Probable life of any part of this plant does not 
mean that the buildings or the machinery will have disinte- 
grated and passed into dust at the end of the period. It means 
that its valuable life, its commercial usefulness will have passed 
away. Take, for instance, holder number i, at this plant. It 
is more than 50 years old and it is there and it is doing work; 
but it has lost its value, its life has passed away, because other 
holders have come into existence ; because the total value, the 
total usefulness, commercial value of the three or four holders 
that assemble themselves at this plant after a long period of 
years is such that it eliminates the cost or the value of the orig- 
inal holder ; and that is what is meant in this case by the prob- 
able life of the part. 

The CHAIRMAN. I would like to understand the tables on 
pages 389 and 391. I want to ask you this question, as a mat- 
ter of illustration, not from any conclusion I draw from it. In 
holder number 2, holder number 3, 1 see that you put your depre- 
ciation upon it under that table. You then say that the depre- 
ciated value is $31,000. 

Mr. GREEN. What page, if your Honor pleases ? 

The CHAIRMAN. 391. You look at the last column, and 
you will see that holder number 2 has deJpreciated about $10,432? 

Mr. GREEN. Yes. 

The CHAIRMAN. And that holder number 3 had depre- 
ciated $21,000, which would make practically $31,000. Now you 
say on page 389 that there should be an allowance of $15,000; 
but I suppose that that $15,000 relates to — ^working up to your 
$162,390? 

Mr. GREEN. Yes, sir. 

The CHAIRMAN. And the first table, on 391, is simply a 
check of that? 

Mr. GREEN. That is all. 

The CHAIRMAN. I think I understand it. 

Mr. GREEN. I should like to make a suggestion, because it 
has been a matter of discussion outside, that when you come 
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to deal with probable life of parts, the age may not be con- 
clusive as to the proper depreciation allowance for oile particular 
part. If we were trying a case here for the valuation of one 
single building in. this plant, it would be a very strong argu- 
ment for the other side to make to say that the probable life 
does not tell the whole story. But we do argue that when you 
take the whole plant, made up of twenty parts, if you consider 
the probable life, perhaps the resulting average is a pretty close 
approximation of the truth. For instance, you will probably 
have a longer practical working life out of one part than you 
would naturally expect ; but you would have less out of another, 
and that average of all will be a pretty fair sort of a check. 

Well, having arrived at a value or a depreciated cost of the 
present plant, the value of the labor and materials in it, then, 
for the reasons already suggested and very ably suggested by 
the senior counsel in this case, you will, we expect, allow some- 
thing for the various items suggested to get at the value of this 
plant as a going concern, with the limitations a^d upon the 
definition of "going concern" which we have suggested. Of 
course the expression is a general expression. The very word 
concern itself is explained in the dictionary, under three or four 
meanings. **Concem" may mean a mechaaiism, may mean a 
partnership, may mean a corporation; but as used in this case 
we mean a plant, a mechanism. Well, then, if we are to take 
cost of reproduction — 

Mr. COTTER. Before I forget it, I find here on page 389, 
you give $162,390. "This figure represents the fair market 
value of the materials and labor in the Company's gas plant." 
Does that include the land? 

Mr. GREEN. No, sir. If you will turn with me now — 

Mr. BROOKS. None of these tables include land, do they? 

Mr. GREEN. No, sir, the result on page 391 is exclusive of 
land. 

Mr. COTTER. That, then, represents the market value of 
the gas plant after considering all depreciation, as it is, and 
where it is, exclusive of land? 

Mr. BROOKS. And going? 

Mr. COTTER. And a going plant. 

Mr. BROOKS. It is exclusive of going? 
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Mr. COrrER. Yes, certainly. 

Mr. GREEN. It is exclusive of going, yes, sir. I am going 
to call your attention to this ; but a question was asked me by 
counsel, which may have occurred to the Commission. I am 
asked where we got the figure of 12 per cent as a proper per- 
centage to be used to arrive at the going qualities of the plant. 
That was presented in the law brief. 

Mr. COTTER. Yes. 

Mr. GREEN. So that I have not alluded to it. I passed it 
by at once. 

Well, now, if you should take the value of the jdant 
from the cost of reproduction or (you will find it on page 
393), $245,500, make the deductions that we suggest of 
$78,110, and get at the result of $162,390, you will then add some 
value for the land, and we have suggested heretofore a value 
of $15,000. That is the value of the land as indicated by the 
value of suitable gas Iscnd. We do not attempt here to give the 
value of the land and ask you not to give the value of this land 
for its most desirable use, but to allow what it is worth for a gas 
plant. Having added that, and having added to the total of 
both 12 per cent, for the going qualities of the plant, the fact 
that it is going, the resulting value is $198,676. 

We say that this estimate is fully supported by the testimony 
of Davis and of Stedman as to the cost of the modem plant. 
That is, if a^ modern plant would cost $255,114 — this, of course, 
is also exclusive of land — and if it would cost $57,300, as Mr. 
Davis suggests, to bring this present plant up into an equal 
capacity of a modem plant, considering that the present plant 
would still be old, with a less expectancy of life, his result, we 
claim, fully justifies the figure which we ask you to adopt, whicri 
is, in round numbers, $200,000. The same is true of Mr. Sted- 
man's estimate of the cost of a' new plant. Each of these gentle- 
men used the cost of a new plant entirely as a check, as a check 
upon their first estimate. They do not find their value directly 
from It. They do not alter the results otherwise obtained; but, 
having reached a value from an inspection and study of this 
plant, they do use the cost of a new plant as another argument, 
as a check upon their previous results ; and they both got at it 
in substantially the same way. They figured out the cost of a 
new plant, and then found the amount of money it would cost 
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to bring the old plant up to the same capacity and as near a:s 
possible to the same relative efficiency as the new plant, and took 
into consideration the difference in the value of the two. The 
entire computations are given on page 394 of our brief and I 
do not now follow them through in detail. 

So that, from all the facts in the case, from the cost of the new 
plant, from the contract cost and the defects and depreciation 
of the present plant, taking all the factors into consideration, 
we argue to you that the value of this plant and property going 
is not over $200,000. 

I have said nothing about the water power. Without jeop- 
ardizing our other interests in this case, we are disposed to 
accept their offer of water power at this plant, for various 
reasons. It is a small item anyway, it is only half a mill power. 
While it may not be necessary to be used for power, it can be 
made useful apparently, about the plant, a'nd for that reason 
I have not argued to you that the value or the cost of the 
water development, the wheels and so on, should be omitted. 

Now the value of the property which is offered in this case 
cannot exceed the value of the franchises, good will, business, 
all that would be sold, if this Company was incorporated, and a 
person bought all the stock of the concern. And it may be of 
interest, we believe it is of interest, inasmuch as a mass of evi- 
dence has been introduced here tending to show the value, so- 
called, of the plant and franchises, good will and business, to see 
what that value is, if we can do so. It hardly seems necessary 
to argue that we cannot get" at this by capitalizing net manufac- 
turing profit at four per cent., and I pass that for the moment. 
But it is clear to us that if any method of capitalization is to be 
applied, it must be applied to the true profits, the profits properly 
so called. And what are they in this plant? Now W. H. Foster 
presented an analysis of the Company's books, and for the year 
1897-8 he shbwed that the Company's receipts were over $80,- 
000, and computed the operating expenses at $47,136. Now I 
shall not go into the details, but we ask you to add to his oper- 
ating expenses the omissions suggested by Mr. Chase; and we 
ask you also, in order to properly consideFthis aspect of the 
case — if it is worth considering at all, which we doubt — to add 
to the operating expenses a further allowance for the repairs 
that they are not making. 
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In Other words, if you are gcin^ to find what the profit 
at this concern is for the purpose of capitalization upon any 
basis, you ought to fairly charge up against the plant the aver- 
age or ordinary items of expense. We have attempted to show 
you, and believe we have shown, by comparison with other 
companies, that for the year in question, 1897-8, the year taken 
by Mr. Foster for his analysis, which was the year during which 
this litigation started, that the Company had lost its motive for 
keeping this plant in a proper state of repair, and that it was 
not expending the necessary money upon this plant for repairs. 
So that we ask you to allow the amount we would probably have 
to expend, anybody would have to expend, upon this plant to 
keep it in proper condition, which would make an additional 
item of $1,745. 

But there is an item totally omitted by Mr. Foster from his 
calculation, and that is the depreciation account. No allowance 
whatever is made for this in his analysis, and we have deemed 
it fair to ask you to allow that amount for depreciation at this 
plant which is indicated by the average expenditures of the 24 
companies selected by Prichard and Nettleton ; and we claim it 
to be perfectly fair to do so in this case because Prichard and 
Nettleton used their tables to arrive roughly at what ought to 
be expected in the Holyoke plant in the way of receipts and 
what ought to be the profit at the Holyoke plant, for the pur- 
pose of capitalizing, not what the Company has made in the 
past according to its own analysis, but what it ought to have 
made i£ it had done as much business and as well as it ought. 

But that does not tell the whole story. As suggested by Mr. 
Stone, one of the most important facts that you would investi- 
gate if you were going to make a purchase here of the fran- 
chises, good will and business, as well as the plant and property 
of this company, would be the price that it receives for the 
gas. It is a matter of common knowledge that the price is 
subject to the control of the Gas Commission. It is a matter 
of common knowledge that the price of gas has been forcibly 
cut down in Springfield, our next door neighbor, and that it is 
being cut in other places throughout the State. And the ques- 
tion is important : Is the Holyoke Company getting more for its 
gas than it ought? Can a purchaser maintain that price, or must 
he figure on a lesser price? 
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Now how would you make up your minds on that point? 
This litigation has been in existence some years. It is obvious 
to you, gentlemen, that the Gas Commission would not inter- 
fere with the running of this plant while at any moment the 
property is liable to be taken over ; and therefore that would be 
a reason, and an obvious reason, for perhaps a present high 
price of gas in Holyoke. Well, we say that the only test, the 
only fair test, that can be applied would be the average results 
throughout the State, what the Gas Commission allow other 
companies in Massachusetts to charge for gas, of relatively the 
same size as Holyoke. Therefore we have averaged up again 
Prichard's 24 companies, and we find that the price received 
for gas in Holyoke is excessive as indicated by the average of 
these 24 cities. So that we say before we can get a result to 
capitalize, that you must figure upon a price which represents 
the probable price that you can in the future receive in Holyoke 
for gas. 

Well, having made all these allowances, the true profit to be 
considered for capitalizing purposes at this plant is something 
a little over $15,000, $15,573; sind if that is capitalized at an in- 
terest rate, then the value of the entire plant, good will, fran- 
diises, business and everything, is only about $300,000. 

The CHAIRMAN. At five per cent.? 

Mr, GREEN. Yes, capitalizing at five per cent. — on a five 
per cent, basis. But, gentlemen, you might ask yourselves this: 
Has there been any sale within recent years in Massachusetts, 
properly before us, that indicates anything as to the value of 
the plant, franchises, business and good will? We say that 
there is one instance, and rather a notorious instance, the facts 
of which can be discovered from the Gas Commissioners* re- 
ports, which are in evidence. 

The CHAIRMAN. Well, they are not in for everything. 

Mr. GREEN. Well, we understand the facts are in evidence 
in regard to this sale that I wish to allude to — the Haverhill 
sale. 

The CHAIRMAN. I do not think so. The other gentlemen 
on the Commission may think so, but I did not understand that 
you were allowed to argue it. For instance^ now you are argu- 
ing that it appears in some statement made by the Gas Commis- 
sioners that there has been a sale effected in Haverhill. Now do 
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you think it is quite fair, or quite legal — ^perhaps that is the 
better expression to use — ^to undertake to use that in the dis- 
cussion of this case? 

Mr. GREEN. Well, if it is properly in evidence. In other 
words, if it is le^l of course it would be fair. 

The CHAIRMAN. Undoubtedly, if you say so. I don't 
know anything about it. But is it in evidence for that purpose? 
Are the Gas Commissioners' reports in for everything so that 
you have the utmost freedom to do it? As I recall it, they came 
in under objection, didn't they, Mr. Cotter, of some kind? 

Mr. COTTER. Yes, I think so. 

Mr. BROOKS. They certainly did, may it please your 
Honors, and exception ; and they were to be applied, if admitted 
at all, to certain purposes. They were put in through Mr. 
Chase. 

Mr. GREEN. Well, we had assumed that they were in. 

The CHAIRMAN. Well, we will hear you later on that. 

Mr. GREEN. I do not care to argue anything before the 
court as to the propriety of which the court has any doubt. 

The CHAIRMAN. Our trouble is— I have not seen the Gas 
Commissioners' reports — ^but I can imagine that they put a lot 
of things into them that you would not naturally want to apply 
here in your argument. They were admitted practically for 
special purposes, which you used with your witnesses. I didn't 
suppose you could go very much beyond that. As Mr. Cotter 
suggests to me, as to this very fact that you speak of, we have 
not the circumstances, of course, as to this sale at Haverhill, and 
we should prefer not to go into it. 

Mr. GREEN. I shall not urge it at all if the Commission 
have any doubt. Never until your Honor spoke had it occurred 
to me that there was the slightest impropriety in suggesting 
what I did. 

The CHAIRMAN. Well, I don't say it is anything im- 
proper ; I don't mean to intimate that it is — I think it is all right. 

Mr. GREEN. I thought it was helpful and illustrative, and 
for that reason I made use of it. 

The CHAIRMAN. Well, you can be heard on it, if you want 
to, later. 

Mr. GREEN. It is suggested to me that this question is 
argued out in pages 227-233 of the brief; that is, of the admis- 
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sibility of the evidence itself. You will, therefore, when the 
proper time comes, determine whether it is or not. If you de- 
termine it is admissible you can read what we have here in our 
brief, which I think is clear ; if not, why, you will of course dis- 
regard it. 

The CHAIRMAN. Certainly, we will look at it. 

Mr. GREEN. And further than that we do not care to be 
heard. 

Much was said by the Company's witnesses in regard to the 
opportunity of increasing the business of the Company. They 
used it for the purpose of supplying additional profits to capital- 
ize. We say that it is a proper consideration upon the question 
of whether the plant is suitable for its present use, and for the 
use that can reasonably be anticipated in the future, and for no 
other purpose. 

I think sufficient has been said by the senior counsel in this 
case as to the depreciation of this plant and the additions to it 
since January, 1898. We ask you to incorporate in your award 
a rate of depreciation to extend from the time of valuation to the 
time that we take over this plant, and we suggest here in our 
brief the additions which have been made to this plant. You 
will find they are very, very inconsiderable. And we ask, and 
we claim, that the work that has been done here, the additions 
that have been made, as revealed by the evidence, show that 
the company is doing very little to keep this plant up to a proper 
standard. 

I should be very glad, I might say to the Commission, if at 
any time you gentlemen will ask me any questions in regard to 
the figures, facts or reasoning as we have applied it in the brief. 
We have so many figures, so many facts, and so much work 
put into this brief, that I am always between two thoughts. 
One is to hurry on and the other is a fear that I may omit some- 
thing that will make my line of reasoning appear inconclusive. 

The CHAIRMAN. I want to say, gentlemen, that I think 
this brief is one of the most concise things, considering the vast 
mass of testimony, that I ever saw, although it is very long. 

Mr. GREEN. We are glad that your Honors appreciate that 
work. You will see that we have tried to. boil down the testi- 
mony, to collect it inside its proper headings, and to put behind 
every assertion that we make the book and page of the testi- 
mony which we claim warrants our statement. 

Vol. XVII. 
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We will pass now to a consideration of the electric light plant, 
and there are many facts which have been brought out in the 
evidence in regard to this plant, some of which you bear in 
mind undoubtedly, but I will ask you to pass over with me the 
main ones. 

The electric lighting plant was started in Holyoke in 1884, 
re^ly by the Holyoke Water Power Company. That is, they 
had some of their people incorporate themselves under another 
name, and they started at the Cabot Street building, started 
with one or two small Schuyler dynamos and they stayed in 
the Cabot Street building until the present plant was built in 
1890 or 1891. Somewhere about 1888, I think it was, the Hol- 
yoke Water Power Company bought out the original corpora- 
tion, and the same year, 1888, they began the erection of the 
wheel pit and tailrace of the plant that we are now considering. 
They moved into this plant from the Cabot Street mill in 1890 
and 1 891, and brought over with them all their electrical ma- 
chinery. They did not bring over any of their boiler or steam 
plant. That was installed new. We have then in the present 
plant every dynamo, from the first Schuyler dynamo that was 
installed by the original company, with all the attendant 
apparatus. 

They started apparently first doing municipal lighting and 
commercial lighting and nothing else, because they installed 
first the Schuyler dynamo, suited only to that class of work. 
And their distribution system was apparently started to ac- 
commodate that form of business, and nothing else. That 
we argue from the size of the poles and the way they have 
been used and other facts which have been alluded to in our 
brief under the title of distribution system. 

Just before they moved over to the new plant, they in- 
stalled their 3-wire system, and as I recall it, brought over the 
machines with them, when they came into the new plant 
Later on, they put in their power dynamo, and at a still later 
period, the alternator. They have four classes of business. 
From the Schuyler dynamos they supply street and commer- 
cial arcs, from the Edison 3-wire system the incandescent 
lights, which are near to the plant, from the alternator the 
incandescent lights, which are at a distance, and from the 
power machine the motors throughout the city. 
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I want to call your attention strongly to one point, if I 
may, and that is, that the City is an abnormally large user of 
the electrical product of this plant. And that is of impor- 
tance if you give any weight to Mr. Stone's statement that one 
of the important considerations in buying an electric plant is 
the amount of city business that that plant does, because that 
is something that is liable to be lost at any moment. Of 
course, the street arcs are all city business. That goes with- 
out saying. It is in evidence that some commercial arcs are 
hired by the City, but it is a small aiiiount, and we have not 
taken it up. Of the 133 horse-power sold electrically, the 
City takes 70. Of the 1800 incandescent Hghts that are sold, 
the City takes 400 ; so that you see that taking it right through, 
the City is a pretty large customer for the product of this plant. 

The capacity of the hydraulic plant and the capacity of the 
steam plant, I think, are clearly before this Commission. I 
call your attention to one thing in regard to the steam plant, 
and that is, that Mr. Winchester says that the capacity of 
those engines, 400 horse-power each, is such that when the 
load at this station has been running at the peak, it has been 
necessary to use both engines. Now that is his practical ex- 
perience in this case, and it differs from the opinion, it is true, 
of witnesses on both sides as to what these engines might do 
if run beyond their rated capacity. But Mr. Winchester has 
been in charge here some years, and I think it is to be as- 
sumed that he would not run both the engines unless he 
believed it was necessary; that it is necessary is his unquali- 
fied opinion. 

It will also be necessary to install here, if the plant is to be 
run by steam, another small engine to take the day load ; that 
is the unqualified opinion of Mr. Warner and other witnesses 
called in the case. In other words, it is uneconomical to run 
during the light day load a 400 horse-power engine, when a 
smaller one will be ample to do the work; an engine of 100 
or 125 horse-power would be quite sufficient. When the 
Company came over from the Cabot Street mill to the present 
site, they brought with them 18 Schuyler dynamos. Since 
that time they have found it necessary to install three more 
Schuyler dynamos. And they have had to go out in the mar- 
ket and buy those second-hand, with the armatures and other 
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things that go with them. That appears, with the other evi- 
dence which we have obtained from their books, in our brief. 
Yet, as you will see later on, they want us to pay for the 
dynamos which they have bought second-hand, the same 
price that they would have cost if they were new and what 
they did cost in the years when they were made, in most in- 
stances without any depreciation. Their witnesses have put 
them in without any depreciation, or at the most, about i per 
cent, a year at $20 a light, yet they actually bought them and 
we say, had to buy them second-hand, at $7 a light. The 
same relative discrepancy is found in all the paraphernalia 
that went with the dynamos, the armatures and other things. 
And it has struck me as something of a commentary upon the 
argument advanced by our friends, that the Commission must 
consider the cost of a new plant of exactly the same design 
as the present plant the only test of value here, that you must 
go to the second-hand shops in order to gfet the necessary ap- 
paratus if you were to build now a plant of the same design as 
this. 

We claim, gentlemen, that the distribution system in 
Holyoke is something disgraceful. We trust that you gen- 
tlemen have seen it and have examined it with sufficient care 
to apply your own knowledge in this case. We claim that 
the poles have been in most instances reset; that is, that 
they have rotted once at the base and have been cut oflf and 
set down in the ground and are rotting again. We claim that 
the insulation upon the wires is frayed. We claim that the 
iron posts are rusting away. We claim that they have 
an insufficient distribution system ; that it is to a large extent 
being carried upon the poles of other companies, and we ask 
you to believe that alike from your own inspection, from 
the testimony of witnesses, and from the probabilities of the 
case. The Company started doing a commercial and street 
arc business, then they added incandescent lighting, and then 
they added power, and then they%put in an alternator and ex- 
tended the system out into the suburbs. And the same old 
poles have stood there carrying the additional wires, being 
cut down and reset, until we have the distribution system 
which is there at the present time. And' when Mr. Blood, a 
very candid gentleman, I submit to you, comes as a stranger 
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to the City of Holyoke and is so impressed as he was by the 
appearance of that distribution system that he paid special 
attention to it and it stayed in his memory, there must be 
something wrong with it. When Dr. Bell speaks of the sys- 
tem as positively as he does, we argue that there is something 
wrong with it. I was rather interested the other day in a 
paper that my brother Brooks submitted to me, which is to 
come to the attention of the Commissioners and which is cor- 
roborative of our claim. A statement has been prepared of 
the poles that are in private streets carrying the distribution 
system of the Holyok^ Water Power Company. 

Mr. BROOKS. They are all to go in, I understand. 
There are various statements; if one goes in they all go in. 

Mr. GREEN. I understood they were being checTced up 
by our Mr. O'Connor and your Mr. Sickman. I understood 
they were, or I should not have spoken of it. 

Mr. BROOKS. Oh. 

Mr. GREEN. On that paper our friends have a list of 
their own poles which carry their wires, and of the poles of 
other companies which carry their wires. Well, they have 
about 20 of their own poles and about 50 of poles of other 
companies, as I recall the figures, carrying these wires. Of 
course, it may be said, "We only ask you to pay for our 
poles." But we argue to you, gentlemen, that a system is not 
a good system which is hung upon the poles of other com- 
panies, which has its services carried almost exclusively by 
the poles of other companies, because you are liable at any 
moment to be ordered off and obliged to reconstruct practi- 
cally your whole system. 

There is another fact we do not wish you to disregard, 
which bears upon the size of the present buildingrs and of the 
present plant, and that is, that it was obviously designed to 
do the business of the Holyoke Street Railway Company; 
and you find the strongest form of corroborative evidence of 
that assertion in the fact that at the south end of the base- 
ment IS a portion of the shafting, wheels and belting that 
serve no other purpose, that yvrere put there for the obvious 
purpose of running^ the motors which supplied the power to 
the street railway company — motors which are now erone and 
leave space which is of no use to this Company or any other 
company as things now stand. 
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Inasmuch as the Company has kept no record of its elec- 
trical output, we have deemed it wise to collect for your con- 
sideration upon one i>age (403) of our brief the evidence relat- 
ing to the prices which the company charges for its electrical 
current. They are useful in many ways when considering 
this evidence. I do not care to go into this in detail but when 
you come to apply the evidence in the case, it may be handy 
to have this all in one place rather than to have to pick it out 
of the various volumes. 

Now let us consider this plant and the defects in this plant. 

It seems almost necessary to consider the land at the elec- 
tric light station from two standpoints, one of the first offer 
and one of the second offer. It hardly seems, that it should 
be necessary for me now to go into this in detail. We have 
presented to you carefully in our brief the defects of the land 
at this plant as incorporated in the first offer and in the sec- 
ond offer. In a general way, our criticism of the first offer is 
this: The shape is very bad; it is a serious defect that our 
land should be cut into by a passageway running between 
the wheel-house and the dynamo building. But besides that, 
you will recall that under the first offer they had not given 
us enough land to cover our foundations. We could not get 
around our buildings. Our stack, whatever was under 
ground, was on their land. They have been very economical 
of space in carving out this little lot from the entire tract of 
land that is theirs. We were to have no access to the canal 
walls except by implication, no right to go upon their land to 
do repairs at the tailrace except by implication. Possibly 
that would have been sufficient. But they had not provided 
for our needs in any way in a dozen different particulars, 
wh'ch we have enumerated in our brief, and all of which are 
made clear by the second offer. 

There was 25,000 feet of land, as I recall it, in their first offer, 
not all of which could be built upon, but most of which could be 
used. In their second offer they have extendefd our boundary 
somewhat. The same shape still remains, a flight of stairs, a 
little narrow tongue that runs down at the back towards the 
second level canal, necessarily the same passagew^ay between 
the wheel-house and dynamo room, but they have extended the 
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total area of that offer to 41,000 odd feet. But we can build 
upon only about 28,000 of that. The rest of it is taken up by 
their rights of way and reservations for light and air ; and when 
we do build upon the 28,000 feet, if we ever should want to, or 
any purchaser should wa^t to, we must go over some of their 
reservations. The penstock which leads to their testing flume 
down in the rear will run across our land, and other reservations 
more particularly set out in our brief. In their first oflfer they 
did not give us any space for or any land accessible to the rail- 
road, so that if we wanted any coal we must cart it from some- 
where or make arrangements with the George R. Dickinson 
Paper Company, our neighbor, to get coal in on their track. 

We should claim, and did claim and do claim now, that their 
first offer was physically unsuitable for the purposes of an 
electric lighting station. There is no place for a coal bin in their 
first offer — no proper place. There isn't much of a place in their 
second. 

They offer in connection with this land to give us a contract 
for 16 mill powers that they term non-permanent. They have 
not in fact said to this Commission, "Here is a plant and here 
is some water power, and you can say what water power has 
been used here, and you can say what water power these people 
shall have, and you can say what that is worth." They have not 
offered the water power, such as it was, that ran with this plant, 
but they have said, "We will make a contract which you can 
award to the City." And that distinction is clearly in their minds 
and was clearly in our minds during the trial of this case. 

Now we say — and I am not going to argue the law on this 
but simply the fact — we say that 16 mill powers of water is 
not reasonably usable with this piece of land ; that if you award 
us this land, if we ever want to rid ourselves of it, sell it in the 
open market, that we cannot find a purchaser for this piece of 
land and 16 mill powers of water. You will have awarded us 
something that we cannot dispose of. We have a mass of evidence 
upon that. There is the opinon of Mr. Main, Mr. Manning, Mr. 
McElwain, Mr. Esleeck, and it may be of others that I do not 
just now recollect. They say that at the outside only four' or 
five mill powers of water can be used, or would be ordinarily 
usable, with this tract of land, and that the land and water power 
would not be salable if the proportion of mill power to area of 
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land was any greater. They all say that except Mr. McElwain, 
with whose judgment I concur. Mr. McElwain says he does 
not believe that this piece of land is salable at all in the City of 
Holyoke for any ordinary mill purpose that he is acquainted 
with, particularly for paper mill purposes. That is a practical 
proposition, appealing to an ordinary manufacturer. 

Well, I am not a paper manufacturer, and neither are you, 
gentlemen, but we can apply some of the knowledge which 
comes to us in advising or dealing with business matters, and 
put to yourselves this question: Supposing that you had on 
your hands this piece of land, stripped of any building, shaped 
as it is, encumbered with rights of way as it is, and you had 
to go out in the open market and sell it. What success do you 
think you wouM meet with in disposing of it, from what you 
know of Holyoke after all this hearing, and what you know of 
this land and the use of water power there? 

I notice as I glance over the pages of our brief dealing with 
this subject that there are many other defects of a minor nature 
to which we have invited your attention. I will, however, pass 
them by, bejieving that you will examine them in detail when 
the proper time comes. 

Now let me ask your consideration of the buildings that 
are at the electric light station. We adijiit that these buildings 
are of good mill construction as the term is used in the City of 
Holyoke ; and inasmuch as we ask you to make a large allow- 
ance from their contract cost, or from their cost now, you will, 
of course, consider carefully the arguments that we advance for 
that allowance. As I stated, I think, in my opening when we 
began our side of this case, to a casual visitor, who went there 
and saw these buildings, well put together, some seven years 
old, large, and apparently suited to an indefinite extension of the 
present business on the present lines, our argument might seem 
inconclusive. And they are large. They are too large. They 
are twice too large. 

Now how are you going to treat that fact? Gentlemen, we 
have no doubt you believe, we think there has been sufficient 
evidence in this case showing the present state of electric art to 
fully demonstrate, the contention of our witnesses on this point. 
It was suggested in cross-examination by our friend Brooks in 
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one of his questions, that people never depreciated buildings on 
account of their extreme size. Possibly there might tie some- 
thing in that, if you use depreciation in some limited or restricted 
sense. But we stand firmly upon the position that these build- 
ings aYe to be valued for the purpose of their use, and we say 
that when you consider the purpose of their use, then they are 
not to be valued except upon the basis of what the business 
needs. In other words, Mr. Chairman, supposing that this 
Company, instead of having moved over from the Cabot Street 
mill, was still in the Cabot Street mill doing business. It is in 
evidence that that mill is substantially idle. I believe one con- 
' cern occupies part of the floor space. That is in evidence from 
Mr. Sickman and is cited in our brief. Supposing that this case 
had arisen. Supposing that one company had mC)ved out and 
the only business carried on in the Cabot Street mill, with its 
four or five stories and its many thousand feet of floor surface, 
had been the electric lighting business, and the Company should 
come along with the proposition that we take the entire plant 
including the Cabot Street mill. Obviously we ought not to 
buy the Cabot Street mill in order to do an electric lighting busi- 
ness, and we say just as obviously we ought not to ta'ke these 
buildings at their cost, or their reproductive cost, if they are 
too large, if we do not need buildings of the size of these that 
exist. 

I do not know that it is necessary to elaborate upon the argu- 
ment. That is our position, and it must appeal to the Commission 
either as sound or as unsound. We stand in the shoes of a man 
who is looking for a plant, and we suggest that his first state- 
ment would be that he does not need buildings of any such size 
as these. When you pass a certain amount of floor space the 
rest is wasted. We do not want to have tenants upstairs, as has 
been suggested by the other side. We do not want to buy this 
building for the purpose of rental. It may be that we could 
clear out that second story and put some manufacturing plant 
up there and sell it power. I don't know whether we could or 
not. That is not our purpose in getting these buildings, and 
it is not the purpose intended by the statute in awarding the 
buildings to us. We might put a roof garden on top, for all I 
know — ^they haven't one in Holyoke — and might make that pay, 
or might do lots of other things. But when it comes to a ques- 
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tion of the value of these buildings, then you should award the 
buildings to us on the basis of the amount of floor space that 
we reasonably need or acre going to need. 

Our witnesses say the buildings are twice too large. Mr. 
Blood says so, I think Mr. Stone — I am speaking off-hand, with- 
out reference to my brief — ^and I am positive that Dr. Bell says 
so. 

The engines in this plant are simple non-condensing engines, 
and comparatively new— been run a few days a year. They are 
designed for an auxiliary steam plant only. The boilers are 
five in nunnber, one used for heating; they run the load with 
three and have a spare boiler. The testimony as to their condi- 
tion is somewhat conflicting, particularly as to the condition of 
the boilers, fhere being some considerable evidence that since 
the starting of this case they have been allowed to become dirty, 
rusty and ill kept. 

The electrical machinery at the station is to be criticised for its 
type and age, not for its condition. As far as the evidence in this 
case reveals, it has been well taken care of. But our argument 
here is that if you can find one machine, or if there is in the 
market one machine which will do the work of five or six, im- 
mediately that machine comes into use, is demonstrated to be 
a practical working machine, then those five machines are worth 
no more than the cost of the one machine. Why, it is one of the 
most common things in the world in the cotton business for a 
company to install new machinery, and have something put 
upon the mai-ket within a month of the installation so much 
better than their machinery that they cannot afford to keep it, 
and it is all put into the scrap heap. And (I cite it merely for 
illustration) it came within my knowledge once that a compaYiy 
bought, had put upon the cars and delivered at their mill some 
$io,ooo or $15,000 worth of machinery, and before it was set up 
there was put upon the market a' new class of machinery de- 
.«?igned to do the same work, so much more efficient than their 
purchase that they never set it up on their floors at all, but had 
the new machinery, the new type, sent on to them. 

That illustrates what I mean. We do not mean to say, Mr. 
Chairman, that if you wanted to do the business that one Schuy- 
ler dynamo can do, if you wanted to supply only 50 lights, that 
a Schuyler dynamo is not entirely suitable for doing that work. 



Digitized by 



Google 



CLOSING ARGUMENT FOR RESPONDENT ON THE FACTS. 



379 



I think it is very likely a Schuyler dynamo would be just as good 
for that work as any other dynamo. But we do say that when 
you come to supply 300 lights, that an aggregate of 12 or 14 
Schuyler dynamos is not as good as one dynamo designed to 
do the same work. It is not as efficient. The number of ma- 
chines, the number of belts you have to have, the amount of 
extra mechanism and other things going with them, tell against 
the use of the large number of smaller units. And we are fully 
borne out by the facts in this case. In every instamce, may it 
please your Honors, where the witnesses in this case have disa- 
greed, we have tried to find for you the actual facts as disclosed 
by the evidence, that you may by their aid weigh the statements 
of the witnesses pro and con. 

Now there is not a witness in this case, called by the petitioner, 
who has had charge of the installation of dynamos during the 
past few years, who has not been installing large units. Mr. Prich- 
ard and Mr. Robb occur to me at this instant ; I think there are 
others. No matter what they say about the small-sized units, 
they do not put them in. It is like the covers in the gas plant. 
No matter what they say about them, they do not build them. 
And no matter what they say about these small sized units, 
they do not install them, but they install large units. 

As far as the hydraulic machinery is concerned, there is very 
little to be said. The one chief criticism is that the wheels are 
vertical wheels, and that, while vertical wheels are a good thing 
very likely, under some circumstances, for example, where the 
plant is directly overhead, yet if it is desired to carry the power 
off horizontally, there is some advantage in having horizontal 
wheels. It is not in itself a very large matter, but in connection 
with other factors, which must be taken into consideration, it 
does cut some' figure in this case. 

Now we set before ourselves in the beginning of the case 
this problem: What would it cost to remedy these defects? 
There they are; large buildings, four systems of generating 
electricity, four classes of dynamos, not interchangeable. If 
you have a little power business and a little incandescent light- 
ing, and a little commercial lighting to do during the day, you 
must run all the systems to do it, and we said, supposing that 
this plant is taken over, what is it going to cost to remedy these 
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defects? That cost may be indicative of something^ in this case, 
and Dr. Bell and Mr. Blood considered in our behalf that propo- 
sition. But you cannot help us with the buildings that way. 
The buildings are there, and they cannot be properly altered; 
and I want you to consider that fact. 

Our friends dispute our contention, that if in January, 1898, 
a person was building a new plant, direct-connected units would 
be used. Nobody disputes, as far as I understand, that if you 
were installing a new plant to-day that you would use direct- 
connected units. Do you realize that the plant that now exists 
is of such a type that you cannot use direct-connected units, 
because of the combination of a water plant and steam plant? 
The shafting from the water plant comes in on one level; the 
engines are on another level, the floor of the dynamo room is 
on another level. Now, if you are to have direct-connected 
units, the shafting from the water plant must come in so as to 
be on the same level with the necessary mechanisms in the en- 
gine rooms. Unless we go to a most extravagant outlay and 
practically rebuild the entire plant, it will be impossible for us 
to avail ourselves at any time in the future of direct-connected 
units. That they are coming into use ; that they are more econ- 
omical than belted units, and that that economy is increasing 
from year to year, is hardly to be doubted. 

Now are you not to take into account for our benefit the fact 
that if you award us this plant you award us a plant of such a 
nature that we cannot use in it the most advanced type of elec- 
trical machinery? The expense of remodelling this plant, the 
expense of putting it into condition to use these direct-connected 
units is so great that it was not worth considering. You will 
have to take care of that defect in the amount of your award. 
But, as far as the machinery is concerned, taking into account 
the engines, boilers, electrical machinery and distribution sys- 
tem, Mr. Blood says that for $43,000 we can put this plant into 
a state of efficiency something like a new and modern plant. 

Dr. Bell says that we can get much better results by an ex- 
penditure of 69 odd thousand dollars. In fact, he says by that 
expenditure, we could bring it into substantially the same state 
of efficiency as a modern plant. The only difference would be 
that we should still have an old plant built over, with a less ex- 
pectancy of life than a new one. 
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Well, now, gentlemen, what will it cost, or what would it cost, 
what ought it to cost in the City of Holyoke to build a plant suf- 
ficient to do the present business of the Holyoke Water Power 
Company? What ought it to cost ; for the cost is the important 
thing. We have had three witnesses, or three sets oi witnesses 
prepare estimates upon that point, and they have submitted to 
you more or less detailed schedules, setting forth the various ap- 
pliances, mechanisms and buildiifgs which they suggest for a 
plant costing the amount stated by them. We regfard this 
evidence of great value. We have contended for it throughout 
eighty-six hearings, and I suspect have clearly made known 
our contention. We claim that the plants that we suggest are 
not ideal plants in the sense of being something which does 
not exist; we claim that they are practical, working plants. 
We claim they represent in a general way the type of plant that 
a person would have built in January, 1898. They are of two 
kinds. We have really suggested four plants, through three 
witnesses. Mr. Warner suggests a plant using direct-connected 
units, with a 2-phase alternating system. Mr. Blood suggests 
substantially the same plant as Warner. Dr. Bell thinks that in 
January, 1898, a plant would have been built with just two sys- 
tems, not four systems but two systems, using a short jack 
shaft. Mr. Blood, when he comes to consider the question of 
what will have to be done with the existing plant, suggests that 
two systems be used, an alternating system to do most of the 
work, and three, I think, 125 light machines for arc lighting, 
leaving the polyphase system to do the rest of the work. I want 
that to be kept in mind, because I shall allude to it again. 

We consider Mr. Blood's second suggestion of a 
great deal of importance, if some of the contentions 
of our friends upon the other side are upheld before 
this Commission. We have another witness in this 
case .who supports our contention, and that was Mr. 
Woodward, who was called by the petitioner to testify on an- 
other aspect of the case, I have forgotten what. He was asked 
in cross examination, if he were buildiing a plant new in Janu- 
ary, 1898, whether he would use one system or two. He thinks 
if he were building a plant new in January, 1898, he would use 
two systems, just two systems. Mr. Woodward does not sug- 
gest four systems. You see, he comes from a Providence plant, 
where they are using one system for a good deal of their work. 
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Mr. BROOKS. What page is that? 

Mr. GREEN. I don't remember. I am using it a little out 
. of turn.^ It is set out fully somewhere in our brief, and I will find 
it for you on adjournment. 

Mr. BROOKS. Oh, it doesn't make any difference. 

Mr. GREEN. We say, then, that if a person was to consider 
the cost of a new plant in January, 1898, he would consider 
either the cost of a plant of one system using direct-connected 
units, a two or three-phase system, or he would consider the 
use of two systems, using a short jack shaft, using a polyphase 
system for all electrical service, except the arc lighting, for 
which he would use two or three large units, 125 light machines, 
and that the expense of operating such plants is approximately 
the same, such difference as exists being in favor, of course, of 
the one system. 

We have prepared our brief upon the supposition that the 
valuation in this case is as of January, 1898. If the valuation is 
as of to-day or some time in the future — I don't know when 
it is that my brother is going to suggest to you that you value 
this plant — we say that the most advanced type of plant that we 
have suggested is unquestionably the type of a plant that would 
be built new and the cost of which is to be considered in getting 
at the value of the existing plant. We believe, and our witnesses 
believe, and they so state — I call to your attention the positive 
statement of Mr. Blood and Dr. Bell upon this subject — ^that no 
purchaser would consider the reproductive cost of the present 
plant in obtaining the value of this plant, and that no seller 
could dispose of his property on that basis; that so far as cost 
entered into this question, the basis would be the cost of a 
modern plant. 

Mr. Warner estimates that a new plant .to do substantially 
the same business done by the present plant would cost $171,- 
000. Bell, Blood and Stone suggest that the cost of sufih a 
plant would be about $140,000. The difference between the two 
estimates lies in the elaborateness of the plant suggested. Mr. 
Warner puts in everything of the very best. An examination 
of the details as shown in his schedule demonstrates that suf- 
ficiently. And by so doing he gets a rather smaller operative 
cost. In other words, he puts in the very best of everything, 
believing that in the annual expense he saves enough to war- 
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rant the original expenditure. But, as you will see in a few 
moments, all the plans produce just about the same result 
when tested by operative expense. 

We suggest that plants of the type proposed could be built 
anywhere in Holyoke where condensing water can be ob- 
tained. And it is at this point that our friends argue that 
there is no place in the City of Holyoke that a man can get 
condensing water; that the Company owns the whole river 
front, and that if you think of using a cooling tower, it will 
cost a good deal more after you have built it to run condens- 
ing with compound engines, using the cooling tower, than it 
will to run your engines simple non-condensing ; that it is not 
possible to drive a well or to get water in any other way ; they 
control the whole thing. Therefore, they say, you must in 
the future, if you ever take this electric plant without taking 
our water plant, you must, for the sake of economy, run your 
engines simple non-condensing. They prove it by Whitham, 
a very ingenious gentleman, who demonstrates that if you 
should put a cooling tower on the site of the electric light 
station and run the steam plant all the year round by the use 
of the cooling tower, it will cost $1,248 — I think those are 
the figures, I am speaking offhand — $1,248 more a yetr to 
get along that way than it would to run the engines simple 
non-condensing for the same time. We have, in our brief, 
called your attention to the computations by means of which 
he reaches this result. I won't go into the details. It strikes 
me as a little singular that he should make this argument. It 
amounts to saying that it is cheaper to run all the while with 
simple non-condensing engines than it is to run with com- 
pound condensing engines. He does not save much coal, you 
notice, by running condensing when you come to figure it out. 
When Mr. Main figures on a similar proposition — that is to 
say, when he estimates the amount of coal that would be con- 
sumed if the engines are run on a 200 horse-power average 
load throughout the year, using simple non-condensing engines, 
he obtains an item for coal of $10,084. He says that if the 
engines are run condensing and are compounded, the coal 
bill will be $7,019. In other words, there is a saving of over 
$3,000, according to Main between those two positions. Mr. 
Whitham, you see, only saves $1,500 in coal between the ex- 
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pense of running the engines simple non-condensing and run- 
ning them compound condensing. 

Then there is another assumption in Mr. Whitham's esti- 
mate which we claim is radically wrong. He assumes in ob- 
taining the fixed charges that the standard of comparison be- 
tween the cost of operating a simple non-condensing steam 
plant and a compound condensing steam plant is not 
the first cost of a compound condensing plant . un- 
der normal conditions; but the cost of installing this par- 
ticular plant, necessarily more expensive than a compound 
condensing plant, larger, adds to it the cost of compounding 
and condensing it, and uses the total of the two figures as 
standard of cost; and then he assumes a very large deprecia- 
tion and repair account, as we shall show you in a very few 
moments. 

We think Warner's conclusion is a fair one, and that a cool- 
ing tower could be installed which would operate even at this 
site a plant economically with compound engines running 
condensing. 

The chief objection which is made by the petitioner to any 
of the plants suggested by us, is that there was no plant run- 
ning In January, 1898, upon a single system which supplied 
street and commercial arcs. They have a separate objection 
to Dr. Bell's dynamos, but the chief objection which is aimed 
at the systems, one and all, as suggested by Stone, Blood, 
Warner and Bell, lies in the enclosed lamps and the use of a 
polyphase system for street lighting. 

Now we submit — ^and we have briefed the evidence upon 
this point and I do not care to rehearse it in detail — that Mr. 
Warner, Dr. Bell and Messrs. Stone and Blood know enough 
about this subject to be sure of their ground when they say 
that if a person was installing a plant new in January, 1898, 
he would have used these systems; that they know enough 
about their business to justify you in accepting their state- 
ments that such a plant would have been installed if there 
had been any occasion to install a new plant. It is in evi- 
dence that polyphase systems were operated, many of them, 
in the United States. It is in evidence that in 1897, there 
was installed a new plant — I think it was at Concord, N. H. — 
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and there the polyphase^ system was used. And Mr. JBlood 
say3 that the polyphase system for street arc lighting was 
to be used, but that for local reasons they used incandescent 
lighting finally in the street system and that the enclosed 
lamps were not used. 

These witnesses say, one and all, despite the fact that they 
cannot name a plant that was actually built in 1897, which 
used every bit of the mechanism which they suggest, that 
they have no hesitancy whatever in stating to you under oath 
that if a plant had been built at that time or they were to have 
installed a plant at that time, they would have installed it 
after the type that they suggest. And we ask you to believe 
them. 

There is in evidence no plant that was built outside the 
Concord plant that I recall in 1896 or i8q7. We ask you to 
believe that the art had been sufficiently demonstrated to 
those who were in touch with it that they would have made 
use of enclosed arc lamps and of direct connected units for 
the purpose of doing this business if they had occasion to in- 
stall them. You know it is one thing, gentlemen, when you 
have machinery in a mill to remove that machinery and in- 
stall new of a different type, than it is when you are install- 
ing a new plant to use the new type. If you have in use and 
operation the old mechanisms, you hang on to them until 
you are fully satisfied that vou must let them go. When you 
come to lay out a new plant you can avail yourself freely of 
the new mechanisms which are in the market,^,and we say that 
that is the distinction between the two positions. 

We rely upon the judgment of our witnesses. We rely 
upon their experience; we rely upon their knowledge as ex- 
perts. If there is any man in this case who knows anything 
about electrical machinery, it is Mr. Warner. They have 
called him a salesman, but he is a salesman of what? He 
deals with apparatus, and a more intelligent witness did not 
appear in this case. Mr. Warner is at the present time at 
the head of the New England business of one of the two large 
companies of the United States. Now, when Mr. Warner 
says that in January, 1898, a good engineer installing a plant 
new, would have used the apparatus that he suggests, he is 
in a position to know whereof he speaks. When Messrs. 
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Blood and Stone make that same assertion, we' ask vou to 
believe it because they say it. Who knows about the prac- 
tical running of electrical plants if Mr. Stone does not? Who 
has come into this -case who has had a tittle of his experience? 
What expert called by the other side stands on the same 
plane with Mr. Stone? Here is a man who is operating elec- 
tric plants of every kind and nature all over the United 
States — electrical railways, street lighting plants, using wafer 
power, using steam. Now, when Mr. Stone says that he 
fully approves of Mr. Blood's statement, that it is made with 
his authority and that he believes it, it seems to us that it 
ought to carry weight with this Commission. It practically 
means this, that Mr. Stone says to you, "If in January, 1898. 
I had had occasion to build anew an electric lighting plant I 
should have installed two direct connected units and enclosed 
arc lamps." Mr. Stone lives right here in Boston. They 
were using enclosed lamps right here in Boston; they did 
not use them all over the city, but they were using a sufficient 
number to demonstrate their practicability. 

I think I called your attention to the fact that in January, 
1898, as revealed in the cross-examination of Dr. Robb, there 
were, not in New Englnd, but in Pennsylvania and elsewhere 
in the United States, a number of plants using either the two 
or the three-phase alternating system. 

But supposing that you should believe that in January, 
1898, the electric art had not quite advanced to the point that 
would justify the use of enclosed lamps and a polyphase sys- 
tem to do all of the business of this station, what then? Dr. 
Bell has suggested a system using large units for street and 
commercial lighting and a polyphase system for other work. 
The only fault that they find with his system that I can see, 
is that he would use a 5-ampere Brush machine of 145 lights. 
Bell says that he does not know of any place just at that time 
where they were using a machine of just that ampereage, but 
he says that he should have unhesitatingly put in such a ma- 
chine if he had had occasion to put in a new machine at that 
time. And I submit to you that it makes very little differ- 
ence whether you use a Brush machine of 5 amperes or 7. 
The Brush machine was being commonly used, and the criti- 
cism simply deals with the question of amperage and 
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nothing else — ^the mere question of ^whether it is a 5-atnpere 
machine or some other ampere machine. 

But let us go another step. Suppose that Dr. Bell does not 
know what he is talking about, and that Blood and Stone 
have wandered away from the facts and that Mr. Warner is 
entirely mistaken — what then? What we are after is the 
cost of an economical commercial plant in January, 1898, and 
we do not care, as far as cost is concerned, whether it is a i- 
system or a 2-system plant. 

Mr. Blood suggests a new thought when he suggests the 
metiiod of remodelling the present plant of the Holyoke 
Water Power Company. He does not suggest the installation 
of direct connected units; he suggests the use of three 125- 
light machines, and two system of lighting in place of the 
present four. 

Now, as we suggest in our brief, you can easily see by compar- 
ing the cost of the electrical machines which he suggests in his 
schedule with the cost of the electrical machinery suggested by 
Dr. Bell, that the original cost of both is substantially the same. 
Now Dr. Bell suggests that a new plant would cost about $140,- 
000, and so do Stone and Blood. Obviously, then, if the mech- 
anism suggested by Blood in his scheme of remodelling the 
present plant cost about the same as the mechanisms that he 
suggests in his new plant, and that Dr. Bell suggests in his new 
plant, then the original cost of a plant constructed along the 
lines that Blood has suggested in remodelling the existing plant 
does not differ from the cost of either of the others. 

Now the only commercial difference* between a plant using 
three 125-light machines for street and commercial lighting, 
a polyphase system for the rest of its business (and that type of 
plant was unquestionably in common use, in January, 1898, and 
is substantially the system that Woodward approves in cross- 
examination), and a new plant as originally suggested by either 
Bell, Warner, Blood or Stone, is in the cost of operation. 

The plant suggested by Blood in his scheme of remodeling 
the present plant is a trifle less efficient and a trifle rather more 
expensive to operate than any one of the three types of plants 
first considered, and that is the only difference. Blood says 
that it very nearly equals a new plant in efficiency and is about 
as economical in the cost of operation. 
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So that even if all that our friends say is true, and if we are 
to take January, 1898, as the period at which you are to make 
your valuation, then we say that the cost of a new plant much 
more efficient than the present plant lies somewhere between 
the figfures of Bell, Blood amd Stone. 

I was asked a while ago for a reference to Mr. Woodward's 
testimony. You will find it cited, Mr. Brooks, at the bottom 
of page 415. 

Having considered lor a brief time the cost of a new plant 
which would do the work better, cheaper, more efficiently, for 
the City of Holyoke, I will ask you now to consider in this 
plant, as we did in the gas plant, what it would cost to contract 
for a new plant of the same desigpn as the existing plant, that is, 
assuming as we did before, that the builder or owner dealt 
directly with the sub-contractors. 

We have dealt with the buildings of the entire plant under 
one subhead of our brief. I think we arrange our final valua- 
tions under two headings, one for the steam aaid electric plant 
and one for the hydraulic plant. The reason is that we desired 
to demonstrate to your satisfaction the causes of differences 
between the estimates of the Company's witnesses and of the 
City's witnesses, and we could not do it if we divided the build- 
ings. So that we take the buildings as a whole. We have also 
tabulated on page 416 of our brief the contract cost of these 
buildings as given by all of the witnesses. You will see that 
there are some very large differences between the witnesses. 
You will note, I think, that Robb, Prichard, Landers and Ander- 
son all come very close together, and that Mr. Anderson, who 
lives in Springfield, is the lowest. You will see that Mr. Rivers 
is very much higher than any other witness. 

The CHAIRMAN. I see your witness Blood is higher than 
Anderson. 

Mr. GREEN. Yes, sir. The reason is this — ^and I intended 
to call your attention to it. Mr. Blood testifies that at our 
request he assumed the quantities of Sawin and Walther and 
made his computation on that basis. We desired him to do it 
for purposes of comparison. He would naturally therefore have 
a higher result than any other witness of ours and might very 
likely be higher than some witness of the other side. He, being 
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in Boston, has taken higher prices for vai-ious materials and 
things than did Mr. Anderson, who lived in Springfield. 

In this case, as in the case of the gas plant, we wanted to 
convince you that we had put by themselves, in three classes, 
the causes of difference between the Company's witnesses and 
ours. We say that we have found them, and we have prepared 
three tables here to demonstrate to you that we have. That is, 
there are three computations all to the same effect, and the result 
we think proves our assertion. You remember that Mr. Mason 
at our request came in and refigured all this work, so that we 
might have from an outside source, as it were, some confirma- 
tion of the work of one side or the other; and by/ studying 
Bygrave's analysis, which was inserted in Vol. X, we discovered 
that the Company's witnesses estimate a certain number ot 
yards of excavating and puddling and backfilling in excess of 
the amolint estimated by the witnesses for the City; that is, 
in excess of the amounts estimated by Ranger and Kirkpatrick, 
whose estimates Mason fortifies. If you multiply this excess of 
quantities, then, by the prices assumed by any witness for the 
Company, you will have the difference between that witness and 
Ranger or Kirkpatrick, due to excessive quantities. 

There is an item admitted, you understand, the piers over the 
tailraoe, amounting to $3,500, which goes to our credit. He 
admitted that the Company ought not to receive pay for them, 
after we had struggled through six volumes of evidence, more 
or less, on that point. And I am- going to call your attention, 
just for a passing momAit, to something which is not in our 
brief unless I have overlooked it in Part I. 

Why should we pay, under the proposition that they have last 
submitted in regard to the electric lighting station — ^why should 
we pay the full cost of that tailrace? They reserve the right to 
build over it, and they reserve the right, I notice, to use the walls 
to support their building. Now Mr. Gross says, for that reason, 
and because the Company reserve the right to build on these 
piers, it will not ask us to pay for the piers. That is all right 
as far as it goes. But if you will examine the plan, those piers 
come up from the walls of the tailrace, and if they are to have 
the use of that as a part foundation for some superstructure later 
on — an extension of the Cabot Street mill presumably — why 
then should we pay the full cost of the tailrace, when they are 
presumably to have the benefit of it as well as ourselves? 
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My attention is called to the fact that that is in the brief. We 
have not omitted it, I am glad to say. It is on page 220. Not 
finding it in Part II, where I expected to see it, I was afraid 
we had overlooked it. The suggestion, although made in 
Part I on page 220, can properly be considered at this point in 
dealing with the cost or allowance to be made for defects in the 
present plant. 

Now the tunnel contains a certain number of brick, 26,000 
odd, which are there solely because they are needed to protect 
the penstock which leads to the testing flume of the Company. 
Why should we pay for those? It is a little item. It is their 
item. And we say, and ask you to believe, that that should not 
be charged to us. 

Now if you will take those items, and taike also the diflFer- 
ence, as already explained, between any witness on their side 
and our witnesses, due to the price, and tabulate them,*you will 
find that they explain substantially all the difference between 
the estimate of any witness for the Company and Rangfer's 
estimate. 

For instance, on page 417 of our brief we took Mr. Prichard's 
estimate. He estimates that the contract cost of the buildingsi 
is $109,610. Now if you subtract from that the differences sug- 
gested due to the price of materials, to excavating, puddling, 
backfilling, to the piers and to the foundations just alluded to, 
which are necessary to carry the penstock which leads to their 
testing flume, the result is $78,713, which is approximately the 
same as Ranger's estimate of $77,333/ In other words, it sub- 
stantially explains the difference between the two figures. 

In order that our suggestion might be fully demonstrated, 
we took two other sets of figures. We took Rivers's estimate, 
and he, as I recall it, is the highest of their witnesses. We took 
Mr. Anderson's, who, as I recall, is the lowest of their witnesses. 
You will see that these deductions bring one estimate to $76,000 
and the other to $75,000, approximately the same a's Mr. Ranger. 

W^e discovered a curious fact in regaitl to Anderson's calcula- 
tion and call your attention to it on page 418 of our brief. Mr. 
Anderson's schedule a's it appears printed in the evidence has its 
excavating by itself under a separate heading, and he there 
charges for puddling $1.35 a yard. When we came to examine 
the details of the buildings themselves we found puddling items, 
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and we found they were the same items previously given under 
the heading "excavating." That is, where, for instance, in his 
excavating he says "boiler-house," he has so many yards of 
puddling at $1.35 a yard. Now if you turn over a page or two 
to where he has the buildings by themselves you see under the 
details of the boiler-house the same number of yards of puddling, 
but it is only $1 a yard there; and it looks as though Mr. Ander- 
son's estimate, which is the lowest of their estimates, had not 
totalled up quite high enough, and he had cut oflE the top items 
which represented excavation and had put them by themselves, 
but his scissors had not gone down as far as the puddling 
items. How else could Mr. Anderson have puddling at $1 a 
yard for the boiler-house in one place and $1.35 a yard for the 
same number of yards in another? Why this happens is per- 
haps of very little importance, but it struck us as very curious, 
and the result certainly amounts to this, that he has in his esti- 
mate $2,700 or $2,800 too much for puddling, because he has 
charged for it twice. 

Now the buildings of the steam a2nd electric plant, as a whole, 
would cost to duplicate, on the basis that we have just consid- 
eied, and according to Ranger, some $37,653. We have taken 
that amount out of the previous table on page 315 of our brief. 
We ask you to accept those figures. We have pointed out to 
you from page 416 to page 418 of ouu brief the causes of differ- 
ence between their witnesses and ours. I have already argued 
to you sufficiently in regard to our price list. And we believe 
that, unless it is in one paticular, and that is the slope at the 
wheel pit, our witnesses are right in their allowances for exca- 
vation and backfilling and all else. So that, we say, of the ques- 
tions at issue, one of which is admittedly in our favor, our wit- 
nesses are in the right ; and being right, having proved our price 
list, we are entitled to a finding of $37,653 as the contract cost 
of the buildings. 

The machinery item we can deal with very simply. There 
is not such an enormous difference, although there is some con- 
siderable difference between the estimates of the various wit- 
nesses. We have not asked you, as I recall it, to take the lowest 
estimate given on our side of the case, but we argue to you that 
Mr. Warner knows more about the cost of electrical equipment 
than any other witness in this case; that he must, from the 
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nature of his business, from his associations ; and therefore we 
say to you that you can properly accept his estimate of the cost 
of the machinery in the dynamo, engine and boiler buildings, 
an item of $44,117. 

Mr. Warner is not the lowest witness in the case on machin- 
ery, because Mr. Green is less than Mr. Warner, and Mr. Warner 
is higher than Messrs. Stone and Blood. But it seemed to us 
that if Mr. Warner's qualifications mean anything they mean 
that he knows the going price of electrical machinery, and there- 
fore we ask you, because of his qualifications as an expert, and 
because his figures represent a fair intermediate figure, to ac- 
cept his results. And for the same reason we ask you to take 
Mr. Warner's estimate of the cost of shafting and belting in the 
tunnel. He is not the lowest witness; there are witnesses on 
the other side who give figures lower than his, one or more; 
but inasmuch as we have asked you to accept his estimate in 
the dynamo room and the engine-house, we ask you for the 
same reason to accept it in the basement. 

In the miscellaneous column, after the piping has been allowed 
for in the general item of $44,117 — that is in the machinery in 
the dynamo and engine room — the balance is so small and the 
witnesses are so close together that it is hardly worth talking 
about. We have suggested that Mr. Allen's figure of $1,040 be 
accepted in order to dispose of it as shortly as possible, and on 
the ground that it ought to be sufficiently favorable, as our 
Supreme Court says, to the petitioner. 

In regard to the distribution system, your attention is called 
to the fact that Mr. Whitham's estimate is the highest and Mr. 
Warner's the lowest. You will note that several witnesses 
called by the petitioner use the same figure — ^Allen, Anderson, 
Green, H. A. Foster — and that there is a very slight difference 
between the estimates of Robb and Blood, Blood bein^ a trifle 
higher than Robb. From the fact that there is not a great dif- 
ference between the witnesses on this point, and owing to the 
fact that Blood and Robb come within five dollars of each 
other, we have asked you to accept Blood's estimate of $41,328 
as the cost of the distribution system. 

And for the water plant, for the same reason already argued 
in regard to the steam and electric plant, we ask that Ranger's 
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estimate of the buildings and the wheel pit, tailrace and tunnels, 
namely, $39,681, be taken. 

The witnesses, many of them, very closely agree as to the 
cost of the machinery in the wheel house; there is very little 
difference. The lowest estimate it seems, is by one of the Com- 
pany's witnesses. Inasmuch as we rely upon Main and Man- 
ning as being expert in their line, because we think they know 
that of which they speak, and not for the reason that their re- 
sults are the most favorable that we could pick out of the 
case, we ask that Main's figures of $12,470 be taken as the cost 
of the hydraulic machinery. We ask you to charge up to the 
hydraulic plant one half of the cost of the belting and shafting, 
because we say that it is made necessary by the separation of 
the wheel-house from the dynamo building, owing to the exis- 
tence of the passageway. Dr. Bell has stated that that, is a fair 
apportionment, and nobody has disputed his statement. 

Then, if your Honors please, if our argument is sound, if 
our figures are properly taken, you will find the contract 
cost of all the buildings of this plant to be $77,330, and that 
the buildings of the steam and electric plant and the ma- 
chinery of the same amount to $134,050, and that the contract 
cost of the water plant should be $62,064, or that the contract 
cost of the entire steam, electric and water plant is $196,114. 

(Noon recess.) 
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Mr. GREEN. In considering the depreciations and deduc- 
tions which should be made from the contract cost of this plant, 
we set ourselves the task of ascertaining: just what had been al- 
lowed by the witnesses on both sides, and of putting it into some 
tabulated form, so that the Commission could understand it at 
a glance. You will find the results of our work on page 421 of 
our brief. We have given you the name of the witness, and the 
book and page to which you can refer for his evidence. We 
have given you the contract cost as estimated by each witness, 
the total amount of depreciation, both in dollars and cents, and 
in percentages, and the annual rate thereof. In some cases we 
found the annual rate by divi4ing the total by seven, and at 
other times by multiplying the annual rate by seven. The reason 
we use the figure seven is that H. A. Foster himself considers 
the plant, in all its parts, seven years old. As a matter of fact, 
it is rather more than seven years old, because, as you will recall, 
a great deal of the electrical machinery dates back to years ap- 
proximating 1884. There are now in use various mechanisms 
which were installed at the beginning of things. 

You will see, if you inspect this table showing the depreci- 
ation allowed by the Company, that one witness allows no de- 
preciation whatever, and another witness allows less than one 
per cent, a year, and no witness allows as much as two per cent, 
a year — the average depreciation being obviously a trifle over 
one per <;ent. a year on buildings, machinery, and everything 
else. That is the actual depreciation that is allowed by the 
Company's witnesses in getting at the present value of the plant 

Other witnesses give what we call a theoretic annual depreci- 
ation, differing somewhat from their allowance for actual de- 
preciation, using the theoretic annual allowance for the purpose 
of studying the operative cost of the plant from year to year. 
We have given you also their theoretic allowances. And no 
witness for the Company recognizes in this plant any deprecia- 
tion except depreciation for wear and tear. 
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The City's witnesses, on the other hand, estimate that the total 
depreciation is from 31 to 35 per cent of the contract cost, — or 
from a little less than four per cent a year to about five per cent, 
a year. 

We call your attention to the fact that Dr. Bell did not esti- 
mate the contract cost of the Company's plant, so that his 
depreciation is based upon the present value which he gives of 
the plant and Warner's contract cost. 

We also thought that it would be interesting for the Commis- 
sion to know just how all of the various witnesses arrive at 
their depreciation results, and so we went through their methods 
and have summarized them on page 422 of our brief. They fall 
within three classes. One class finds a depreciation by inspec- 
tion solely. Another class finds depreciation by multiplying 
an annual rate by the age of the plant. Of the Company's wit- 
nesses who do this H. A. Foster is the leading witness. 

Mr. BROOKS. Oh, no. 

Mr. GREEN. I think I am right. H. A. Foster arrived at 
the depreciation by finding the annual rate and multiplying that 
by the age of the plant, and calling the result the total deprecia- 
tion. 

Another class of witnesses found the value of the plant from 
the operative cost, — found it directly, believing that to be the 
most satisfactory test. ItJs needless to say, from the theory 
on which the case has been tried, that those witnesses are the 
City's witnesses. 

We regard the depreciation,^-or, rather, the determination 
of the present value of the plant from the operative cost as the 
most important of the various methods, and deal with it first. 
We expect that the Company very likely will argue to this 
Commission that this is a good plant, and all right, because it 
operates at about a normal cost, as they will claim. Some of 
their witnesses have testified that a plant ought to operate at 
about 60 per cent, of the gross receipts, and they have put in 
evidence an analysis of the gross receipts and operating ex- 
penses of this plant, through Mr. W. H. Foster, which shows an 
bperative cost of about 60 per cent, and that operative cost in- 
cludes water power at about $12,000 a year. That argument 
— if they apply it — ^we have to anticipate — is inconclusive, for 
various reasons. 
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The first objection is that their results are not based upon the 
output of the plant, but are based upon the prices received for 
their output, the receipts of the plant. What the electrical output 
of this plant is, no one knows. No records have been kept, and it 
can only be approximately determined. No accurate result is 
possible, under the evidence of this case, obtained or obtainable. 

When you* come to deal with the question of prices charged 
by the Company, we have no way in this case, as we had in the 
gas case, of conclusively determining whether the prices 
charged by the Company are relatively high or not They appear 
to be high. If you consider the price received for street arcs 
in Holyoke, $100 a lamp a year, and compare it with the average 
price received by the 24 companies, as a standard of comparison, 
the petitioner is receiving seven dollars a year too much per lamp. 
The average price, as I recall it, is about $93 for the 24 com- 
panies. But the Gas Commissioners' reports are not in such 
form that we could find the amount charged for power, for in- 
candescent lights, or commercial arcs by other companies in the 
State. 

Again, the Company, in order to determine its operative cost, 
has had to assume something for water rent,^-or they have 
seen fit to assume something for water rent, for they have gone 
outside of the facts, and have assumed $12,000, for which as- 
sumption there is no warrant, except their desire that this Com- 
mission find $12,000 to be the rental value of the water per 
annum. 

The conclusive answer is that the standard of comparison 
taken by the Company's witnesses is a very low one. It is in 
evidence in this case, through Mr. Prichard, if not through 
others, that there have been no new plants installed in this 
§tate for some years, at least, before the date that we are discuss- 
ing, January, 1898. It is in evidence, of course, that Mr. 
Prichard has adopted larger units for his station at Lynn, and 
that Dr. Robb adopted larger units in Hartford. And it is 
in evidence that Stone & Webster remodelled their Lowell 
plant, and one other, — I think it is the Brockton plant. It is 
in evidence that the Narragansett Company has installed larger 
units and difl^erent mechanism, so that it must be obvious to the 
Commission that the various companies which were used by 
Prichard and others in their comparison, and from the operating 
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expenses of which they deduced their figure of 60 per cent., were 
operating under old-fashioned circumstances and with old- 
fashioned machinery. 

In considering companies that were to be used as a standard 
of comparison, we have in our brief called your attention to 
the Springfield Company and the Worcester Company. 

Mr. BROOKS. From the Gas Commissioners' reports? 

Mr. GREEN. From the Gas Commissioners' reports. As- 
suming that we have a right to so direct your attention. If we 
have not that right, disregard it. But we have called your at- 
tention to their operating expenses, assuming that you can 
understand from the facts there set out that they approach 
nearer a modem plant than the others. And we call your at- 
tention to the fact that they operate on about 50 per cent of their 
gross receipts. We claim that the standard of comparison is 
not the operative cost of a lot of old plants, but the operative 
cost of a new and modern plant. Taking that as a standard we 
set ourselves the further task of ascertaining from the evidence 
in this case just what the operating expense of the existing 
plant was, — the Company's plant, — what it has been in the past, 
taking the evidence of the petitioner as final on these points, 
and comparing the result with the operating expense of modem 
plants. 

We found that the operating expense of this plant had been 
given by W. H. Foster and H. A. Foster; that W. H. Foster 
and H. A. Foster had both given the operating expense at the 
station ; that W. H. Foster gives the operating expense of the 
distribution system alone. The results are tabulated on page 
424 of our brief, and are, according to W. H. Foster, $30,42440; 
according to H. A. Foster, $28,680.55. ^ut we suggest that for 
the purposes of our comparison, any expense which is based up- 
on the value or cost of the existing plant must be eliminated ; 
for the result that we are trying to attain is the value of the ex- 
isting plant determined by the operating cost. 

We found that insurance and repair items are included by 
W. H. Foster. These we take out, and the result leaves the 
figures of these two gentlemen very much the same, — 3. differ- 
ence of a few hundred dollars. Now, turning to the evidence 
of our own witnesses, we find — omitting all fixed charges and 
all other expenses which depend upon the value or cost of the 
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plant— that a modem plant after the design of Bell, Warner, 
Stone and Blood, would operate anywhere from twenty-two 
thousand odd dollars to about $20,500. 

But a careful study of the charges made, on the one side by 
Mr. W. H. Foster, and*on the other side by Bell, Warner, 
Stone and Blood, reveals the fact that there is an item charged 
for superintendence, which is more or less arbitrary. It could 
well be the same in both plants, or in any plant, or on any basis, 
and for fair comparison, it seemed to us, that that should be 
made the same in all instances. 

Now, W. H. Foster charged something over four thousand 
dollars for this item. Mr. Warner, we found, charged exactly 
the same amount. But Bell and Stone and Blood charged a 
smaller amount. We, therefore, added enough to the charges 
made by Bell, Stone and Blood, to bring their superintendence 
item up to the item adopted by W. H. Foster and Mr. Warner. 
You understand that in the case of W. H. Foster or H. A. 
Foster, it is an arbitrary item, an assumption, not the amount 
that the Company had paid. And you may assvume it the same 
in all cases, and we give you the result of this assumption on 
page 425 of our brief. It leaves Mr. Warner's figures the same, 
and raises the figures of Bell and Stone and Blood, so that the 
operative charges of a modern plant with the superintendent's 
charge, as we have corrected it, running anywhere from $21,000 
to $24,500.. 

But in Mr. W. H. Foster's estimate, and followed by Mr. H. 
A. Foster, of thirty thousand odd dollars, there is $12,000 
charged for water rent. That is an arbitrary charge, just the 
$ame as the superintendence. The Company never charged it, 
and it is assumed by him. Now, we have assumed in all cases 
measured water, following the lead of the company, in the 
actual charge made by them in their sworn returns to the Gas 
Commissioners. Then we have substituted, as we believe rea- 
sonably, in the figures of W. H. Foster, what it would cost for 
measured water, and have changed the figure of $12,000 as in- 
serted by him to $5,250, which would be the amount that meas- 
ured water would cost, running the plant exactly as the Com- 
pany says it ran, by water all days but five or six, during the 
vear. 

Now the result is that with measured water, according to 
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W. H. Foster, the plant operated at an expense of $22,889 a 
year. That means, then, that on the basis of operating charges, 
this plant is worth something less than Warner's plant and 
something more than the other two plants. In order to deter- 
mine just what the value of this plant is, based upon these oper- 
ating charges, you must take the difference between the operating 
charges of this plant and of a modern plant, capitalize it at the 
fixed charge rate and either. add it to or subtract it from the 
cost of such new plant. In other words, take Warner as an 
illustration; his plant operates for $803 a year less than the 
Company's plant. Now $803 capitalized at the fixed charge rate 
generally adopted, 12 per cent, amounts to $15,325. Now if that 
is subtracted from the cost of his plant, namely, $171,000, it 
leaves the value of the present plant on the basis of operative 
charges, accepting their own figures as correct, and only modi- 
fying their charge for rent, $156,151. Conversely, in the case 
of Bell and* Blood, we have capitalized the difference and added 
to the cost of a new plant as estimated by these gentlemen. 
The result is, as tabulated on page 425, a value of this plant 
based upon comparative operating charges ranging from $147,- 
750 to $156,000 and some odd. 

The CHAIRMAN. Why do you subtract in one case and 
add in the other two? 

Mr. GREEN. Because the operative charge of the present 
plant is $22,889, and Warner's plant is $21,000. 

The CHAIRMAN. I see. 

Mr. GREEN. We claim, then, that Warner's plant is better 
than the present plant by the capitalized difference at the fixed 
charge rate of the operative charges. Conversely, the Com- 
pany's plant is better than Blood's or Bell's by that amount, 
which should therefore be added to the cost of the plants sug- 
gested by them. 

The CHAIRMAN. That makes that difference? 

Mr. GREEN. That makes that difference. 

The CHAIRMAN. You capitalize at 12 per cent.? 

Mr. GREEN. Yes, sir, that is the fixed charge rate. 

The CHAIRMAN. Yes. 

Mr. GREEN. You will see that in this comparison the pres- 
ent plant is running exactly the same number of days by steam 
that it is claimed that the City will have to run this plant if we 
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take it under their new offer, and the elements of comparison 
are quite complete throughout. 

Mr. BROOKS. I do not quite understand that, Mr. Green. 
Do you mean four or five days? You need not answer me unless 
you want to, but — 

Mr. GREEN. I did not catch your question. 

Mr. BROOKS. I do not understand that. 

Mr. GREEN. What? 

Mr. BROOKS. Your statement that "the present plant, it 
will be observed, is running just the number of days by steam 
that it is believed the City will be compelled to run it by steam 
under the new offer." 

Mr. GREEN. Mr. Gross, to answer your question, states 
in his explaJnation of the new offer that he bdieves — of course 
there is nothing conclusive about it, but that he believes under 
the terms of the new offer that we shall be able to run our plant 
just as you have been running the plant. 

Mr. BROOKS. That is. four or five days ? 

Mr. GREEN. Yes. And it is in evidence from Mr. Win- 
chester that you ran in 1897-8 or 1896-7 — I forget the year that 
he used — all but some five or six days by water, and only five or . 
six days by steatn. Assuming, then, for a moment that Mr. 
Gross's assumption is correct, the operating charges of your 
plant, being taken from W. H. Foster's analysis, are supposed 
to represent exactly what it cost you to operate, running every 
day but five or six by water. 

Mr. BROOKS. I am obliged to you; I did not quite under- 
statid that. 

Mr. GREEN. Have I made it clear? 

Mr. BROOKS. Yes. 

Mr. GREEN. We do not admit that that assumption is 
correct, and correct or not it is in evidence and unc<Mitradicted 
that every day of restriction in excess of the five or six herein 
assumed adds to or detracts from the value of the present plant 
or the combined plant $500. 

This result, you will notice, we have arrived at in quite a differ- 
ent way from that followed by our witnesses, because we wanted 
to compare their results with the results of W. H. Foster and 
H. A. Foster. Our witnesses themselves determined their 
results, which are very closely the same a-s the results that I 
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have given, in various ways. Mr. Warner found the value of the 
steam and electric plant by comparisoni with a modem steam- 
driven electric plant, and then found his value for the water plant 
by comparing the cost of running the electric plant by the com- 
bined plants with the cost of running by steam alone at the valua- 
tion reached by him in his former comparison. Dr. Bell arrives 
at his value directly from the cost of operating a modem steam- 
driven plant by finding the cost of operation of a modem steam- 
driven plant including all fixed charges, taking the cost as given 
by the petitioner of operating the present plant, leaving out all 
fixed charges, and capitalizing the difference at the fixed charge 
rate. Dr. Bell also found the value of the present plant in a simi- 
lar way, assuming that there was a 50 per cent, increase in the 
load. He also found the value of the present plant at its present 
load, assuming that we paid no water rent; in other words, 
assuming that we paid cash and received the plant and privilege 
rent free, both at the present load and at a* 50 per cent, increase. 
We do not consider that this computation in itself is necessary. 
We do not believe that the Commission have any right to award 
this water power — water privilege — in any such way, for the 
simple reason that we do not believe that you have any right to 
guess at what we are going to have, and unless you know what 
you are selling us, your value will be more or less guess work. 
And we say that you or no* other living soul can tell how many 
days a year we are going to run by water at this plant from any 
evidence in this case. And unless you know, and can guara'ntee 
to us a fixed number of days a year that we can have water power, 
you cannot tell what that water power is worth. 

But Mr. Allen, I think, in behalf of the petitioner introduced 
some figure — ^half a million or a million dollars, I don't recall — 
something like that — as the value of the privilege and power rent 
free, and we felt that it wa's proper to introduce evidence tending 
lo meet it. 

Mr. Blood follows a method different from either of these wit- 
nesses. Mr. Blood arrives at his value^of the steam and electric 
plants entirely by inspection after having ascertained the cost 
to reproduce this plant, or a new plant like this plant, in January, 
1898. That is, he looks at the buildings, finds out what it would 
cost to build some like them in 1898, takes out what he believes 
to be the fair depreciation for the seven years that they have 

Vol. XVII. 
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existed, for wear and tear alone, and then he says his buildings, 
that is, the steam and electric buildings, are twice as large as 
this business has any use for; there is twice as much space here 
as can be utilized, and they are worth just about half of their 
depreciated cost. And he aillows that sum for the value of the 
buildings. In the machinery of the steam plant and the electric 
plant, he takes their cost and allows an annual rate multiplied 
by ajge in some instances. In other instances he strikes right 
at the root of the matter and says for the purpose of their use 
these mechanisms are worth so much money. Having arrived 
at his value of the steam and electric plant he gets at the value 
of the hydraulic plant and privilege, as do the other witnesses by 
a comparison of operative cost ; that is, it ought not to cost any 
more a year to operate this plant by steam and water than it 
does to operate by steam alone. I think we will all admit that 
as a fundamental proposition. After using that as an axiom, find- 
ing out what it would cost at his valuation, to run it by steam 
alone, finding out what it would cost to run it on the days 
of restrictions which he assumes, the difference can be applied 
to the cost of running the hydraulic plant. Now that difference 
can be applied entirely in the form of a cash payment 
for the water plant and privilege, rent free ; it can all be 
applied in the form of rent per year, assuming that we have the 
water privilege and plant free ; or it can be split up and part 
applied to annual rent and part to the plant and privilege. What 
he does in fact is to subtract enough to pay for measured water 
annually, and applies the rest to the valuation of the plant and 
privilege. 

Mr. Main finds, and so does Manning, the value of the water 
privilege by a similar method. 

It will be apparent that while counsel have arrived at a higher 
valuation of this platit by a comparison with W. H. Foster's 
operative expenses than did our witnesses by the method 
adopted by them, it is J^ut natural, because we have assumed 
the Company's own figures, and given them the benefit thereof 
wherever there was a difference between the Company's and the 
City's witnesses. There is not a great deal of difference, how- 
ever. 

You may not decide to follow this method. You may decide 
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to consider operative cost merely one factor in the case. And 
therefore we take up the consideration of what depreciation is 
apparent in this plant from inspection, what is the deprecia- 
tion in this plant found by opinion, and what is the resulting 
value from inspection and from opinion? 

We wish to call your attention forcibly to the fact that a de- 
preciation for wear and tear does not in any way represent the 
probable life of any part of the plant, and represents only 
a portion of general depreciation. That is apropos of the al- 
lowances which are made for depreciation in the buildings by 
Rivers, Landers, Kirkpatrick, and Ranger. Mr. Rivers is a 
very optimistic gentleman, and although he has the highest cost 
for these buildings of any witness, he only finds a total depre- 
ciation for the whole seven years of $87.91. Mr. Landers finds 
$340 worth of depreciation; Ranger, $3,800; and Kirkpatrick, 
$2,000 in round numbers. That is the depreciation for wear and 
tear. And inasmuch as some argument may be drawn from 
Kirkpatrick's probable life of the paits of the buildings, I want 
to make a suggestion relative thereto. You will remember 
that Mr. Kirkpatrick suggested that bricjcwork would last in 
itself perhaps 132 years, and plastering 60 years, and so on. 
He found his depreciation by assuming the life of the various 
materials that enter into the construction. I suggest to you 
that that is depreciation for wear and tear; that when one of 
the experts in the case, dealing with the value of the electrical 
plant as a whole, or of the gas plant as a whole, speaks of the 
life of the building, he does not mean the physical life ; he means 
the commercial or valuable life. 

The CHAIRMAN. That is the respect in which it is mortal, 
isn't it? 

Mr. GREEN. Which? The physical life? 

The CHAIRMAN. Commercial. 

Mr. GREEN. Well, I don't know ; we don't think it is im- 
mortal. We have discovered that there is immortality in this 
plant only from the evidence of the petitioner. 

Mr. BROOKS. Well, we have discovered that you claim 
. there is "amortization" ; I believe that is the proper term. 

Mr. GREEN. I believe that word came from one of your 
witnesses originally, so that you ought not to quarrel with it. 
If you will turn to the testimony of Dr. Robb and W. H. Fos- 
ter, in their direct testimony, I will show it to you. 
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Mr. BROOKS. You are mistaken; it was Peter Wright. 

Mr. GREEN. Well, one of your witnesses ; I know it came 
from your side. It is a good word; it reflects credit on you. 
The only mistake was that while Dr. Robb and Peter Wright 
and Mr. Foster understood about depreciation, they did not 
apply the fund of knowledge which was in their heads. Of 
course we do not claim that a building is physically disrupted 
and fallen to the ground at the end of a probable life of fifty 
years, any more than we do that machinery has gone to pieces 
at the end of twenty years. What we claim is that its valuable 
Hfe has departed. But inspection, we say, while it reveals only 
one kind of depredation to a builder, who knows nothing about 
the business which is carried on in the buildings, reveals an 
entirely different state of facts to an electrical engineer or to a 
gas engineer, and that is the cause of the difference of opinion, 
as to amount of depreciation, of builders, from Rivers to Ranger 
inclusive, and of Wright, Foster, Warner, Stone and Blood, and 
others who are electrical engineers. 

We have taken up from this point on with some care th^ 
question of depreciation as revealed by inspection and as fixed 
by use and age in the buildings and in the mechanisms of this 
plant. 

The CHAIRMAN. Where is that? 

Mr. GREEN. Beginning with page 429 of our brief, as far 
as the buildings of the steam and electric plant are concerned, 
we ask you to adopt the reasoning of Stone and Blood on cer- 
tain specified grounds. Stone and Blood say that the buildings 
of this plant — I am speaking now of the steam and electric 
plant — are worth some $22,100, no matter what they cost. 
That is what it amounts to. They find the value from their re- 
productive cost, less depreciation for wear and tear. They find 
a depreciation for wear and tear alone for the purposes of com- 
parison and at the request of counsel, and we have tabulated 
their contract cost and their depreciation for wear and tear and 
their final result side by side. 

Now their figures find support in evidence already in this case 
from witnesses on both sides. Their strongest corroboration, 
because it comes from the petitioner, is found in estimates pre- 
pared by Mr. Tower as to the proper cost of a new steam plant 
in Holyoke, which he introduced in Vol. VI. Mr. Tower says 
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that the buildings of a new steam plant designed to produce 
1,040 horse power by steam should cost $13,520. Now if you 
will omit the dynamo building from the computations of Stone 
and Blood you will find that they value the present stack, en- 
gine rooim and boiler-house at $11,440, which is but little less 
than the $13,520 suggested by Mr. Tower as the proper cost 
of such buildings. And Mr. Tower goes further and says that 
if the buildings were to be erected for a steam plant with en- 
gines compounded and run condensing, they ought to cost only 
$11,440. 

You will bear in mind that Tower is estimating a brand new 
plant, and we are dealing with a plant seven years of age. 

The valuation given by Blood is supported by all of the wit- 
nesses called in behalf of the city ; by Warner, by Bell, as to the 
proper cost of a new steam-driven plant, or of the buildings, I 
should say, of a new steam-driven plant — the figures running 
from $22,000 to $21,000, in accordance with the elaborateness 
of their design". 

For depreciation for age and use alone Blood's figure is the 
highest, a little over 3 per cent. An average of all the wit- 
nesses called in behalf of the city shows an annual depreciation 
of about 2 per cent, for age and use in these buildings. We ask 
you, then, to allow a depreciation for all causes on these build- 
ings, amounting to the difference, whatever it may be, between 
the contract cost, which you shall find, and $22,100. If you 
have occasion to estimate depreciation for age and use alone, 
we think 2 per cent, a year is fair. 

The depreciation of the engines and boilers does not differ a 
great deal, so far as our witnesses are concerned. The figures 
of Main, Warner and Blood are fairly comparable, Main and 
Blood being very close. Neither is there any great difference 
in any of the witnesses as to the contract cost of these. 

The Company allows very little depreciation for these engines 
and boilers in getting at the actual value, but Mr. Allen made 
some figures that we consider illuminating, botfi in his direct 
testimony and in his rebuttal. We wish to call your attention 
to them. You will notice from our brief that we claim a depre- 
ciation of from 5 to 6 per cent a year on the boilers and en-, 
gines. Mr. Allen, in figuring out what it cost to run this plant 
by steam alone, back in Vol. V in his direct testimony, says 
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that there should be allowed an annual depreciation of $1,224, 
which is 5.3 per cent of his own estimated cost of the engines 
and boilers. He says that with the utmost distinctness. Later 
on, when Mr. Allen, in rebuttal, is figuring up the cost of 
operating this plant on an average load of 200 horse power a 
year, he reckons the depreciation on this plant at $3,500 odd a 
year, or 7 per cent, as I recall it, on machinery, buildings and 
everything else — repairs and depreciation. Now that $1,224 
item covered repairs and depreciation, for if you will examine 
his detailed schedule of the operating cost you will find that he 
allows for no repairs except as they appear in that $1,224 item. 

His direct testimony, we say, fully substantiates our position 
as to the proper depreciation to be allowed on these mechan- 
isms. His depreciation as allowed in rebuttal is to be termed 
curious and interesting. It is quite a reversal of all that he has 
said before, and the reasons for it have been fully explained. 
Mr. Whitham, in allowing for depreciation — 

Mr. BROOKS. Could I just ask one thing, for explana- 
tion? 

Mr. GREEN. Yes, sir. 

Mr. BROOKS. That depreciation he gives is where the 
plant is run entirely by steam, is it, that you claim? 

Mr. GREEN. Yes, and not only that — I am glad you sug- 
gested it, Mr. Brooks — it is running in his first estimate more 
than an average load of 200 horse power. 

Mr. BROOKS. That is what I thought. 

Mr. GREEN. When it is running an average load of 200 
horse-power he gets a depreciation of 7 per cent on buildings, 
machinery and everything else, but when it is running on an 
average load of 231 horse-power, the figure assumed in direct 
testimony, he gets a depreciation of 5 per cent on the machin- 
ery and no depreciation upon the buildings. 

Mr. Whitham is involved at this point in the same inconsist- 
ency. Mr. Whitham allows some $3,500 for depreciation and 
repairs when running this plant on an average load of 200 horse 
power — that is his rebuttal evidence — and he adopts 7 
per cent, just the same figure as adopted by Mr. Allen, and he 
assumes a life of 20 years, or not over 25 years at least, of this 
plant ; and yet he deliberately states in direct testimony that the 
average life of this plant is from 40 to 50 years. And there is 
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another curious thing. Mr. Allen says in his direct testimony 
that he does not use the annuity table. Mr. Whitham says that 
he does use the annuity table. Yet both of these grentlemen, 
figuring together in rebuttal, adopt 7 per cent as the repair 
and depreciation item when running this plant on an average 
200 horse power load. Either Mr. Whitham has become con- 
verted to Mr. Allen's theories, or Mr. Allen has become con- 
verted to Mr. Whitham's, for they both adopted the same result. 
The CHAIRMAN. Perhaps the table was right. 
Mr. GREEN. Perhaps so; but the depreciation must be 
allowed on one theory or the other, and they both have adopted 
the same figure. We have asked you, then, considering the 
figures of the other side as well as our own, to allow Main's de- 
preciation upon the contract cost, or 3^ per cent per annum, 
applying the rate to the contract cost which we have asked 
you to find if our reasoning is sound. 

The CHAIRMAN. How much, if you remember, did they 
run the engines and boilers? Practically, I mean. 

Mr. GREEN. They claim they ran the engines and boilers 
five or six days a year. I mean for purposes of power. They 
ran one of the boilers for heating, I believe, right along, when- 
ever it was necessary to heat the plant. 
The CHAIRMAN. One boiler did the heating in winter? 
Mr. GREEN. Yes ; one boiler attended to the heating, one 
spare boiler, and three boilers ran the power plant whenever it 
was necessary, as I recall the evidence — ^whenever it was neces- 
sary to run it at all. 

For the purpose of studying the electrical machinery at the 
station, and as a matter of convenience, we took the cost of the 
machinery as given by Dr. Robb, and compared it with the cost 
as given by Stone and Blood. The items were so arranged in 
both schedules that we found it easy to make this comparison. 
There is not a great deal of difference in the original cost of the 
electrical machinery as given by these two. There is a difference 
of about $3,000. 

Now Mr. Robb allowed no depreciation upon the plant, except 
that he offset the profits during the period of installation against 
the depreciation. I have already called your attention to the 
fact that Dr. Robb charged up the dynamos at new cost, that 



Digitized by 



Google 



408 MONDAY, DEC. 30, 1901. 

is, the same cost as though they were new, $20 per light ; and if a 
person wanted to buy them new he could not ; that if a person 
wanted them he would have to go into the market for second- 
hand machinery. 

If we were to figure these dynamos at what it would actually 
cost to purchase them today, we should, out of hand, and at the 
very beginning suppose the values on this branch of the case 
as given by our witnesses. But we have depreciated this 
machinery, or have furnished figures of depreciation for this 
machinery in two forms. We have given you estimates of de- 
preciation for aige and use alone, and figures for depreciation 
which represent the difference between the contract cost and 
the actual value. 

Now the depreciation for age and use alone on this machinery, 
as given by Stone and Blood, is 44 per cent, total, or 6.3 per 
cent, a year on the contract cost. 

The CHAIRMAN. What does that amount to? 

Mr. GREEN. It amounts to sottiething over $11,000 on the 
contract cost, as found by them. They say — Stone and Blood 
say, and we ask you to approve their judgment — that the 
value of this machinery is but $4,280, and their results are sup- 
ported by the figures of Bell and Ridlon. 

Warner's depreciation amounts to a trifle more, some 6.6 per 
cent, a' year of the contract cost, and is necessary that we should 
caution you on this point. Warner has, for some reason, 
divided his total depreciation by 6, in orclcr to get at an annual 
rate, on the supposition that the life of the plant is six years. 
It is seven years, so assumed by all of the other witnesses, 
both for the petitioner and the City. His total depreciation is 
some $13,000. 

Looking through the evidence, you will find that the Company 
in various instances has fixed an annual rate for depreciation 
on electrical machinery. We have tried to collect all these 
instances. We find that Dr. Robb, at one time in estimating 
the cost of operating some portion of his plant in Hartford, 
put in a charge for depreciation, and you will note when you 
come to look up our citation that he is operating a new plant, 
with new mechanisms ; and yet, he charges 5 per cent a year 
for depreciation. 

You remember the contract which the Company made with 
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the street railway company. They put in, for the purpose of 
manufacturing power for the street railway company, certain 
dynamos, and it was provided in the contract that at the termina- 
tion thereof the street railway company Should take over those 
dynamos at an annual depreciation of 5 per cent. 

Both Mr. Wright and H. A. Foster estimate the probable life 
of this electrical machinery at 20 years, and we say that is the 
same thing as 5 per cent, per annum depreciation. Now, sup- 
posing we should take an annual rate of 5 per cent, a year, 
which is too small, we submit ; but supposing we took an annual 
rate of 5 per cent, a year, and applied it to the figures given by 
H. A. Foster. He has given us the probabie Ufe of the machin- 
ery. He has given us all the details necessary to make the com- 
putation. Well, that is the task that we set ourselves to do. You 
will find the result of our work on page 436 of our brief. We 
took H. A. Foster's contract cost; and we took H. A. Foster's 
probable life, and we took the actual age of the paCtts. The result 
is that a depreciation of nearly $11,000 on that basis should be 
found ; that is upon a contract cost of a little over $25,000, there 
is a depreciation of nearly $11,000. And we have in our process 
differed from H. A. Foster only in one particular. He used an 
annuity table. Wc say that an annuity table for this purpose 
is an absurdity, and we use a straight percentage. Otherwise, 
we have followed exactly the method which he has adopted. I 
think we do differ here in one more particular. Where it has been 
possible to get at the exact cost of some of the mechanism — a 
very little of it — ^we have used that, rather than his estimate. 
That is, it is in evidence that three Schuyler dynamos cost $7 a 
light. We have used that figure. We have also the original 
cost of a few of the armatures. Otherwise we have followed 
the exact cost as given by H. A. Foster. Now the above result 
acssumes a normal, average life of the electrical machinery. We 
say that the depreciation of this plant is more than normal, and 
that consideration argued by us, explains the difference between 
this result and Stone and Blood's final value, which we ask you 
to adopt. 

Considering, then, this result obtained from H. A. Foster's 
work, we ask you to find that the depreciation for age and use 
upon the electrical machinery is 6.3 per cent, of the contract cost 
The total depreciation, we shall claim, would be the difference 
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between $4,280, Stone's valuation, and any contract cost that you 
might find. 

In the same way, we set ourselves to studying the depreciation 
of the distribution system, taking Mr. H. A. Foster's estimates 
and Warner's and placing them side by side, taking the contract 
cost in each instance, depreciation in each instance, as given by 
these witnesses. We have only corrected them in one or two 
minor particulars. We changed Warner's estimate of six years 
as the age of the plant to seven years of age, which reduces the 
annual rate of depreciation, but produces a result comparable 
with the results of the other witnesses, and we have, in this case, 
charged up a few of the electrical appliances bought second- 
hand, at the going prices for them. The difference in the depre- 
ciation is the difference between $11,000 allowed by Foster, and 
sixteen thousatid odd dollars allowed by Warner. 

Then we directed our attention to Stone and Blood's present 
value of the distribution system as given by them, amounting to 
$16470. Their total depreciation, that is, Stone and Blood's 
total depreciation, amounts to just about 60 per cent of the con- 
tract cost, and we ask you to find that as the total depreciation 
for all causes, of this distribution system. 

Now let us look outside of these estimates and see what evi- 
dence there is on either side, corroborative of these results, one 
way or the other. 

Now Foster says that the average life of this System is 20 
years. 

If he hadn't used annuity tables, and used straight percentages, 
his total depreciation, otherwise adopting his own method, would 
have been fourteen thousand odd dollars. That figure closely 
checks our results for depreciation for age and use, and we there- 
fore ask you to find a total depreciation of 60 per cent, or ati 
annual depreciation of not less than 6 per cent, for age and use 
alone. We believe that our results are justified by the facts of 
the case and by Mr. Foster's statement of the probable life of the 
parts. 

In regard to the water plant, we have, first of all, directed your 
attention in our brief to the depreciation for age and use only 
of this plscnt, as estimated by Main, Warner and Blood. They 
are very close in their estimates, running from a little oVer $7,600 
down to about $6,800 for the seven years that the plant had 
existed. 
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We then found, upon examination of the evidence, that Mr. 
Newcomb had given in one of his tables the probable life of all 
the various parts of this water plant. We then took Mr. New- 
comb's contract cost. We took his probable life, and using ♦ 
straight percentages-r-which of course he didn't use — ^he used 
an annuity ta'ble — but using straight percentages, found an an- 
nual depreciation of $1,100, or a total depreciation of $7,700, on 
his theory, modified only by changing the annuity rate into 
straight percentage. 

If we take Newcomb's estimate of the probable life, and 
Main's contract cost, there is a total depreciation, as we have 
figured it out for you, of $7,111. If Mr. Whitham's annual an- 
nuity table were changed into straight percentages, his total 
depreciation would amount to nearly $12,000. 

Mr. Wright gives the probable life of the plant throughout to 
be fifty years. On straight percentages that is 2 per cent, a 
year. And if that is applied to Main's contract cost, there is a 
depreciation of nearly $8,400. 

Going back to H. A. Foster's figures,* and following his 
method, except that we substitute for his annuity table straight 
percentages, we obtain the result of a total depreciation of $2,985 
upon the wheel-house machinery. Mr. Foster gives no probable 
life, I believe, of the buildings, but if we take a probable life of 
a hundred years, a life assumed by some of the Company's wit- 
nesses, and follow his method— only changing the annuity table 
into straight percentages — ^we obtain a depreciation of $4,312, a 
total depreciation of $7,357. So that, taking all these factors 
into consideration, — not one of them, but all of them, — consider- 
ing them all side by side, we ask you to find that Main's esti- 
mated depreciation of 1.8 per cent a year is a fair one, repre- 
senting depreciation for age and use alone at this plant, and this 
per cent computed on the contract cost of sixty-two thousand 
odd dollars, as we have previously argued to you, would amount 
to $7,800, leaving a present value of $54,244. 

And at this point let me call your attention strongly to the 
consideration that the value of the hydraulic plant, taken by 
itself, is one question ; but as we shall attempt to show you con- 
clusively, the value of the hydraulic plant when united with 
the rest of the plant is another question. And we think we can 
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show you why, and conclusively why. At this point I call your 
attention to the estimated value of the hydratilic plant of fifty- 
four thousand odd dollars. We claim that you cannot add that 
.figure to the value of the steam and electrical plants otherwise 
obtained, and then say that the resultant represents the value 
of the whole thing, unless you are ready in this instance to throw 
the water privilege out of consideration altogether. In other 
words, when you come to hitch them up, there is something — 
and we believe we have detected it and can point it out — ^which 
detracts from their value when put together. 

That brings us directly to the question of tunnels and shaft- 
ing. That is the most important consideration, in many respects, 
in this case. What did the Company do here, and what is the 
result of its action? It wanted, for some reason, to separate 
these buildings, — for the convenience of their back land, appar- 
ently, — so they built tlie hydraulic plant away from the dynamo 
building. That necessitated a tunnel. That tunnel service is 
useless ds far as this plant is concerned. Its usefulness is for 
something else. It enables the Company to maintain a right of 
way to their back land. Now, there isn't any reason why we 
should pay for that tunnel. It adds nothing to the value of the 
plant. That tunnel cost, — I don't recall what, — fifteen or six- 
teen hundred dbllars, according to the various witnesses, and 
we ask you to eliminate that cost at once from any valuation in 
this case. 

Now, that isn't sufficient, for this reason. Having the tunnel 
there, or in other words, having the water plant separated from 
the dynamo building, it is necessary to have an inordinate amount 
of shafting and belting. And that shafting and belting uses up 
power. It wastes power. 

Our friends here say to us, "We want you to pay for this con- 
struction, necessitated by our own •convenience. We want you 
to pay us $1,500 a year per mill power for the mill powers that 
you obtain to run your steam plant." Now, it takes pretty nearly 
a mill power to run the shafting and belting of this plant. There 
is oceans of evidence on that point in this case. Mr. Samuel B. 
Winchester, in the very beginning, testified that there were 17 
horse powers lost when operating the power plant in the day- 
time; and that was when they were running one shaft. When 
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they are running four of them, we have approximately four times 
that 17 horse power, or 68 horse power. 

The CHAIRMAN. How much did you say, Mr. Green. 

Mr. GREEN. Sixty-eight horse power, four times seven- 
teen. Dr. Bell says that seven-eighths of that loss is to be at- 
tributable to this separation of the hydraulic plant from the 
dynamo building, the vertical wheels and especially the appur- 
tenances which necessarily follow this arrangement. They want 
us, then, to take a plant which necessitates, owing to its poor 
construction, a loss of nearly a mill power in its shafting, and 
yet they want us to pay $1,500 a year for that mill power. 

If we must pay for power to run this unnecessary and ex- 
travagant shafting and belting, we want you to reduce the price 
of the plant enough so that we won't lose money. We ought 
not to pay them $1,500 a year for power to turn shafting and 
belting which exists by reason of the Company's desire to save 
a passageway to its back latid. 

Now, this evidence doesn't rest upon the statement of Dr. Bell, 
nor yet upon the statement of Mr. Winchester. Mr. Main says 
that the friction loss from the wheels is about thirty per cent. 
On an average load of 183 horse power there would be a friction 
loss of some 55 horse power. 

There were certain tests — I only allude to them in passing — 
which were not completed, and admittedly by both sides do not 
demonstrate the exact result as we expected they would. They 
do demonstrate conclusively, however, that there is a large loss 
of power in the shafting and belting. But the tests not having 
been completed, neither Mr. Whitham, Mr. Allen, Mr. Main nor 
Dr. Bell can draw final conclusions from them. 

Now let us take the smallest estimate which is given for loss 
of power in that* shafting. The smallest estimate, so far as I 
can recall, for loss of power in the shafting and belting is some 
50 horse power. Now if seven-eighths of that loss is attributa'ble 
to this faulty construction, then some 44 horse power must be 
charged up to that item. In other words, then, at an annual 
rate of $1,500 per mill power for measured water, we would 
pay the Water Power Company $1,000 a year just to run that 
portion of the shafting atid belting made necessary by the Com- 
pany's desire to preserve a passageway, all of which would have 
been avoided if it had, as one would expect it to do and as it 
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would have doiie under normal circumstances, put its wheel 
house beside the dynamo building, where it belongs. 

Well, $1,000 a year is interest at five per cent, on $20,000. Now 
if you add to that sum one-half of the cost of the shafting and 
belting made necessary by this separation, the allowance for this 
defect in cons'truction which we ask you to make runs from 
$29,418 on the basis of our figures to $31,601 on the basis of 
Mr. Prichard's figures. 

You will find as we proceed that a result of about $30,000 as 
a deduction to be made for this faulty arrangement of the plant 
just about explains the difference in a great many estimates 
and comparative tables. We shall call your attention to it from 
time to time as we proceed. We believe our reasoning here, 
gentlemen, is correct, and we trust that you will give this matter 
the same careful attention that we know you will other aspects 
of the case. 

Now if you find the value of this plant from operative cost 
you find it at once and it is not necessary to consider anything 
further. If, however, you begin with the cost of a new plant 
of the same design as this plant, we wish you to bear in mind 
a few facts. 

Consider first what would have happened if H. A. Foster 
had logically applied his method of depreciation to the ma- 
chinery and distribution system of this plant. We have figured 
it out for you on page 444 of our brief ; there would have been a 
depreciation of nearly $59,000. In the same way we have ap- 
plied Wright and Foster's "life" to the contract cost, which we 
have asked the Commission to find, and we ask you to study 
that result. I will not go into these figures in detail, as it will 
be necessary for you to examine them, I think, carefully, in or- 
der to understand our reasoning. 

We call your attention to the result to be obtained if an an- 
nual rate for depreciation of 5 per cent, throughout was applied 
to the contract cost That 5 per cent., you will remember, is the 
amount that this law compels us to apply for this item from 
year to year. 

If you take now the depreciation rates for use and age which 
we have asked you in the foregoing pages to find, you will ar- 
rive at a result which is set out on page 445 of this brief. 
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The CHAIRMAN. That amounts to $196,114? 

Mr. GREEN. Yes, sir. 

The CHAIRMAN. Deducting depreciation for age and use, 
$50,754, you get $145,360? 

Mr. GREEN. Yes, sir. This last figure does not take into 
account at all the question of the tunnels and of the shafting, 
and cannot. 

Then we have collected together the results of our reasoning 
relative to the contract cost, the full depreciation which we have 
asked to be allowed from time to time, and we have tabulated 
that on page 446 of our brief, and you thereby arrive at a pres- 
ent value of $117,477. That does take into account the ques- 
tion of the shafting in the tunnels, because the full depreciation 
is based upon a consideration of all the facts in the case, while 
the other calculation considers only depreciation for age and 
use. 

The difference between $117,000 and $145,000 is approxi- 
mately the $30,000 which we have otherwise found in our rea- 
soning as the deduction to be made for the tunnel shafting and 
belting, and supports our contention that that item should be 
allowed as an independent item and in the form of a deduction 
when you are making up your final results. 

I have nothing to say in regard to the special additional value 
of the plant as a going concern. We expect you to treat these 
figures— that is, the figure of $117,477— if you deal with that 
figure — ^just as you dealt with the corresponding figure found 
in the gas case. 

We ask you, then, to consider all the various results which 
we have brought to your attention. Consider the figures given 
by Stone and Blood as to the present value, the figures given by 
Warner, given by Bell. Then consider for a moment the result 
that you would reach if you took Main's value of the steam 
and water plant, which includes the land and the privilege, and 
added to it Blood's present value of the electric plant. 

The CHAIRMAN. Mr. Green, I don't understand that. 

Mr. GREEN. Excuse me, sir; I am glad you spoke. 

The CHAIRMAN. Take your division H ; you start off by 
saying that you think the value of the property as a going con- 
cern is $135,000 to $140,000. 
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Mr. GREEN. Yes, sir. 

The CHAIRMAN. Now won't you please examine this re- 
sult-r-the different conclusions you have arrived at? 

Mr. GREEN. Yes, sir. 

The CHAIRMAN. How do you justify that? First you 
say Stone and Blood give so much, etc., etc. 

Mr. GREEN. Yes, sir. Let me explain in regard to this. 
We are of the opinion that in the case of this electric plant, tak- 
ing the whole thing together, you will probably not be able to 
arrive at a final conclusion from any one set of figures. We 
arrive at the figure that we ask you to adopt by a consideration 
of all the results, not of any one result; taking into consider- 
ation all the conclusions and not any one conclusion. We call 
your attention to Stone and Blood's value as given by them. 
And this is what I ought first of all to have called your Honor's 
attention to. Stone and Blood assumed a certain number of 
restricted days which entered into their valuation. I will ex- 
plain that in a moment. 

The CHAIRMAN. I think you had better take a recess of 
about two minutes. I don't want to sit here and not under- 
stand it. It is not your fault at all. 

Mr. GREEN. May I ask this: Have I made myself clear up 
to this point? 

The CHAIRMAN. Yes. You may have made yourself 
clear, but I am a little bit mixed. It seems to me, Mr. Green, 
that your brief tells the story. It is peculiarly a matter of fig- 
ures ; it is clear on the brief. 

Mr. GREEN. I will look it over for a minute. 

Mr. BROOKS. Does your Honor say that it is clear on 
page 447? 

The CHAIRMAN. I won't swear that I understand it. I 
think I have understood it up to this time, and my trouble is 
probably because it is made concise and takes some time to 
stiidy over. I think I understand it, Mr. Green, but I am only 
saying that you have reached now a point in this thing where 
there are so many theories that it is going to be difficult to fol- 
low them all except by considerable study. The only question 
is whether it is \yorth arguing that point or leaving it as it is in 
your brief. I want to save you the trouble if I can. 

Mr. GREEX. I think, Mr. Chairman, I can perhaps make 
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that clear in a few sentences ; I hope so. We have worked out 
some eight or nine conclusions on different theories, all of 
them being theories which have been accepted in this case on 
one side or the other — values reached by a study of operative 
cost, values reached by the use of depreciation for age and use 
only. Now we say that considering all these eight or nine re- 
sults, which do not very materially differ one from another, 
that this plant is worth on the ba'sis of the Company's offer 
somewhere from $135,000 to $140,000, and if a fixed number 
of restricted days can be assumed, say 22, it may be worth a 
little more — say $145,000. 

Mr. BROOKS. I think, Mr. Green, perhaps you have made 
a mistake. You say "on the basis of the Company's offer." 
Your brief does not say so. It says, "on the basis of measured 
water." I thought I would suggest it to you because one of 
the two was a" mistake. 

Mr. GREEN. Excuse me, you are right; I should have am- 
plified it. On the basis of the Company's offer and assuming 
measured water. All our other results show a loss in the ope- 
ration, of this plant. We do not ask you to find that result or 
either one of those results from any one figure necessarily, but 
we say that we believe it to be a fair conclusion from all the 
results when they are balanced side by side. Does that make 
it clear? 

The CHAIRMAN. Oh, yes, I understand it. I think by a 
study of the brief I can readily understand the details. 

Mr. GREEN. You see we had studied this proposition 
originally from operative cost. Our friends had dealt with the 
question entirely from reproductive cost. Now we have, we 
believe, gon-e into their territory and applied what we believe to 
be the logic of some of their statements, and on the theory of 
reproductive cost have arrived at results which we say substan- 
tiate our theory. 

I do want to call your attention to one thing in addition; I 
don't think it is necessary to refer to your copy of the brief. It 
has occurred to me that our friends may do this: They may 
take Main's estimate of the value of the steam and hydraulic 
plant, and some other witness's estimate of the value of the 
d3niamo building and machinery, and add them together and 
say that that represents the value of the whole thing. We say 

Vol. XVII. 
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that you have got to take about $30,000 out of any such result as 
that, because Mr. Main does not operate the whole plant; he 
studies the cost of operating the power plants by themselves. 
Warner, Bell, Blood and Stone operate the plant as a unit, but 
Mr. Main necessarily operates simply the power plants, and 
when you compare the cost of operating these power plants 
with the cost of operating a new steam plant, the problem of 
the tunnel and the shafting does not enter into the consider- 
ation in any way whatever. And you will find this argument 
fully set out on page 447 of our brief. 

There is some other evidence corroborative of our results, 
some strong evidence. The Company has made sworn returns 
to the Gas Commissioners as to the value of this plant. Now 
I appreciate the fact that they may say that the value that they 
placed upon their gas plant was an arbitrary value — $100,000. 
It was an old thing and they couldn't find out what it was wortli 
anyhow, and they called it $100,000. But this electric plant is 
but seven years old, and this Company has sworn through its 
officers that the plant is worth $141,197. Is not that worth 
consideration in this case ? Is not the deliberate opinion of this 
corporation expressed through its duly authorized officers as 
to the value of the very property that vou are dealing with to 
be considered? I know my friend may argue that the Com- 
pany — I don't know what he will argue; I won't anticipate. 
But I say they knew something about their own plant, and we 
have a right to assume that they expressed their opinion freely 
and fairly and intelligently when they put themselves on record 
in regard to the value of this plant. They built it; it stood on 
their books ; they knew every last dollar it had cost them. And 
when they say that it is worth $141,197, it is the strongest kind 
of corroboration of the results which we work out on the va- 
rious hypotheses assumed in this case. 

Mr. COn^ER. When was that return made? 

Mr. GREEN. That is the return that was made in June, 
1897, just before the City of Holyoke voted to go into the light- 
ing business, and it just precedes the time that they were over- 
whelmed with a desire to dump this mass of undesirable 
property into our lap. We are a good deal in earnest about 
this, gentlemen. Well, we have the books of the Comi>any in 
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this case and the Company has kept track of this plant on their 
books. They have started with an account showing just what 
it has cost, they have charged off depreciation from time to 
time, and we have figured out for you with a great deal of detail 
on page 450 through page 452 of our brief just how their books 
stand. 

The CHAIRMAN. That is their books? 

Mr. GREEN. These are their books. And the value of this 
plant in January, 1898, according to the books of the Compa*ny, 
was $141,197, .exactly the amount which they have returned to 
tfie Gas Commissioners. 

I will not follow through all the details of this bookkeeping. 
It is correct — at least, if it is not correct, your attention will be 
directed to any of its errors. You will find that according to 
their books the water plant cost them a little under $62,000. 
You will find that according to their books the electric and 
steam plant cost $184,000 — rather more than that. 

The CHAIRMAN. You say on page 452: "The result of the 
whole thing is that the actual first cost of the electric light flume 
was $61,981.37." 

Mr. GREEN. They call it the electric light flume; it is ob- 
viously the water plant account. We used the term there which 
they used on their books, but it is obviously the water plant 
item. >. 

Now there is just one consideration. It may be argued that 
inasmuch as this plant cost originally some $246,000, what- 
ever the figure is, our estimate of contract cost of $198,000 or 
$200,000 — I forget just our figure ; $200,000 in round numbers 
— is too low. The company, you understand, never employed 
any electrical engineer. The foreman of their woodworking 
department looked after their construction, and Mr. Winchester 
attended to the engineering. We say that the difference in the 
price of materials between the .year 1 890-1 and the period 
1897-8 fully covers the difference between those figures and jus- 
tifies absolutely our contract cost. So far as brick is concerned, 
it is in evidence from Mr. Landers that brick was $1 per 
thousand higher in 1 890-1 than in 1898. He gives the reason 
why. We say it is a matter substantially of common knowledge 
that ironwork was very much higher — very much higher — in 
1890-1. You can see by a comparison of some of the schedules 
to which we have called your attention here that electrical ma- 
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chinery was very much higher. My impression is that ironwork 
was nearly twice as expensive in 1 890-1 as it was in 1897-8. 

Mr. BROOKS. Where is the evidence for that stated in 
your brief? 

. Mr. GREEN. The evidence in regard to the electrical ma- 
chinery as such, we call attention to on page 452 of our brief. 

Mr. BROOKS. I was asking about the iron. 

Mr. GREEN. I have gone outside the record. I say that it 
is a matter of common knowledge to any one experienced in 
building, and I assume that the Commission, if they are familiar 
with the. prices of iron at the different periods in question as a 
matter of knowledge, have a right to apply their knowledge to 
this subject. 

Inasmuch as it may be necessary for the Commission to di- 
vide the hydraulic and steam and electric plant, we have sug- 
gested on pages 452 and 453 of our brief a method of division, 
tabulating our results on page 454. I think it is not necessar>' to 
go into the figures at all ; it is simply our previous results, sub- 
divided. And we say that, assuming we can get water meas- 
ured at the surplus rates in Holyoke, that the hydraulic plant 
and privilege are worth somewhere from $60,000 to $65,000, 
and the electric light and steam plant from $75,000 to $80,000. 
I will pass — 

The CHAIRMAN. That doesn't include steam, does it? 

Mr. GREEN. Oh, yes, sir. Steam and electric plant in one 
division and the hydraulic plant in another. 

The CHAIRMAN. That is on that $135,000— 

Mr. GREEN. That is $135,000. It lies in between $135,000 
and $145,000. We don't fix exactly a figure. It is a matter of 
opinion, to some extent. 

Under all the facts in the case, we say $60,000 to $65,000 for 
one plant, and $75,000 to $80,000 for the other. This result is 
fully corroborated, we believe, by their own opinion, as ex- 
pressed in their sworn returns, and on their books. 

I will not argue to you the evidence relative to the company's 
earnings and the value of its plant, franchises, business and 
good will. We will submit that on the brief. Neither will 1 
go into the question of the opportunitv for increasing the busi- 
ness of the compa-ny. We have collected carefully all the evi- 
dence which has been presented on that subject in this case; 
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we have collected for your inspection from the Gas Commis- 
sibners* reports the annual receipts of this company, beginning 
with the year 1893, and we ask you to consider all the evidence 
which we here present ; take into consideration the fact that the 
Holyoke Street Railway Company could do better, apparently, 
by going down to the river bank and running their own plant, 
which has some bearing on the evidence as presented by our 
friends in this case. Take into consideration the fact that this 
company that wants to sell us water power has vacant space in 
the city of Holyoke, vacant floor space, fitted up with shafting, 
ready to sell water power in small lots, and that we should have 
to enter into competition with them, and that their space is 
vacant and awaiting customers. They have their huge Cabot 
Street mill, and only one tenant in it, as far as this evidence 
goes. 

Mr. BROOKS. I should like to know from what evidence 
you say that. 

Mr. GREEN. It is the evidence, Mr. Brooks, of Mr. Sick- 
man, and I will endeavor to find the citation and give it to you. 

The CHAIRMAN. You have given it already, I think. 

Mr. GREEN. I think I have given it. If I have not I will 
find it and give it. And now, just a word as to the depreciation 
of the plant and additions- to it since January — 

Mr. COTTER. I want to be satisfied I understand your posi- 
tion up to the present time. I understand that your valuation 
is, the one you want us to adopt, is $200,000, thereabouts, for 
the gas plant? 

Mr. GREEN. Yes, sir. 

Mr. COTTER. And for the electric light, steam and water 
plant, $136,375? 

Mr. GREEN. If you take our exact figures those are our 
figures, and were from $135,000 to $140,000 on the basis of the 
company's offer. 

Well, there has been very little addition to this plant since 
January, 1898, and you will find by reference to the evidence 
that all that has been made has been paid for by the consumers. 
You will find by following the evidence in the case, that very 
little has been paid for repairs by this company at this plant. 
And in connection with all the evidence which we cite, we ask 
you to find what we urge upon you is the fact, that the company 
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has allowed this plant to run down; that they have repaired it 
only to the extent of keeping it in operation pending the time 
that we have to take it ; they have not tried to keep the condi- 
tion of the plant in good, permanent working order. 

I want to call your attention particularly to a few figures on 
page 461 of our brief. The company may claim that the expendi- 
ture for repairs at his plant is necessarily and properly less than 
at other electric plants throughout the State, because this plant 
is run by water power, and that the expenditure for repairs for 
a plant run by water power would be necessarily less than those 
to a steam-driven plant. So we studied the problem of the re- 
pairs of the distribution system. Ths^t is the same for any kind 
of a plant, and we find from the returns made by this company 
to the Gas Commissioners that this company was paying for 
repairs about 2 per cent of the gross income in 1897-8, a half of 
one per cent in 1899 and ij^ per cent in 1899-1900 upon its 
distribution system, while the average of all the dectric light 
companies in the State show an average expenditure of about 6 
per cent in 1897-8 and 7 per cent in the two subsequent years. 
This seems to us to prove conclusively that our contention is 
right in this matter. 

The CHAIRMAN. If somebody's suggestion is correct, re- 
pairs are not paid for annually, but as they accumulate, in the 
course of two or three years. 

Mr. GREEN. I thought it was depreciation and not repairs. 

The CHAIRMAN. It may be. 

Mr. GREEN. I understand repairs are paid for each year, 
but the depreciation account is sometimes allowed to run two 
or three or four years. Repairs are carried along each year and 
charged each year, and returned to the Gas Commissioners each 
year. 

I think there is nothing further in regard to the depreciation 
account that I need call vour attention to. We say that this 
plant has been allowed to depreciate abnormally, and that you 
ought to take account of that somewhat in your award. 
Dr. Bell was the only one who testified definitely on the point. 
He says it is his opinion the depreciation under present condi- 
tions is 8 to 10 per cent a year on its value in 1897 or 1898. 

The CHAIRMAN. Mr. Green, if I may interrupt you for 
a moment, I want to make a suggestion. We wish to adopt the 
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rule that is usually adopted in cases of this kind, or that is 
usually employed when Commissioners have to see the proper- 
ty. In this case, if the Commissioners wish to see the prop- 
erty, and other property, perhaps, in Holyoke, it is much more 
convenient for the Commissioners to look this property over 
by themselves, not accompanied by counsel or anybody else — 
not while they are engaged in making up their minds as to the 
amount to be allowed. That is, if that is agreed to, of course, 
by the parties. Of course if it isn't, we can't do it. 

Mr. BROOKS. As far as we are concerned we shall be very 
glad to have you do so. 

Mr. MATTHEWS. We have no objection. We agree to 
that 

The CHAIRMAN. Before you get through, some time, just 
give lis a written statement of what you would like to have us 
examine. For instance, there is some real estate, land, build- 
ings, and some things in Holyoke. Just give us a list of what 
you would like to have us look at when we go up there. For 
instance, you brought up some similar land, on the question of 
value. We want to look into those things, so if you will give 
us a list, or a little plan, showing us where to go, and so on. 

Mr. GREEN. We shall be very grlad to do so. 

The CHAIRMAN. I didn't wish to interrupt your discus- 
sion. It has been very interesting. I only wished to call your 
attention to anything relating to that particular point, because 
the theories come packing in so closely that it is difficult for 
me to pick them out accurately and precisely. 

Mr. GREEN. I am very glad your Honor did. I should 
consider it unkindness/in arguing a matter which we have pre- 
pared with so much care, if upon failure to understand anything 
you didn't call my attention to it. I was anxious to get through 
this afternoon, and for that reason I was hurrying a bit at that 
point. 

The CHAIRMAN. We will adjourn now. Continue in the 
morning, Mr. Green. 

(Adjourned to Tuesday, December 31, at 10 A. M.) 
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Boston, Tuesday, Dec. 31, 1901. 
The Commissioners met at the Court House at 10 A. M. 

The CHAIRMAN. Now, Mr. Green, in the words of 
Henry the Fifth, "Once more into the breach, dear friend." 

Mr. GREEN. There was one thought that I intended to 
suggests in regard to the Company's returns to the Gas Com- 
mission. I forgot it yesterday. You recall that they re- 
turned the value of this electric property at one hundred and 
forty one thousand odd dollars. It is generally the object 
of companies in making these returns to put both the value of 
the property and their operating expenses as high as they 
are, because if application is made at any time for the reduc- 
tion of prices, such return operates in their favor. Or if at 
any time it becomes necessary to issue stock, either in full as 
against their assets or to increase such stock as they have, it 
is for their advantage to have their property stand as high as 
it properly can. So that these entries, or rather, these re- 
turns, we claim, are indicative of the full value of the prop- 
erty in their own opinion. 

I will ask you now to consider with us for a time the ques- 
tion of the Company's water power. Or rather, to speak 
more exactly, the contracts for water power which the Com- 
pany offers in this and other cases. That is, the Company 
has not, as we understand it, said to this Commission, "Gen- 
tlemen, here is a plant, and there is a hydraulic development. 
This plant has been run by water. You find out just what 
the nature of this power is that has been used at this plant." 
They have rather said to you, "Here is a contract. Value 
that. We offer water on certain conditions, and with certain 
limitations. Value that." That is the distinction, we under- 
stand. 
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In the case, as we understand it, of the gas plant and the 
electric plant) they say to you, "Here is this property. You 
determine what the City should have, what should pass, and 
the terms and conditions of the sale." In the water power 
case, "Here is a contract. Tell us what it is worth. Only, 
you cannot change the price." You may determine, I pre- 
sume it may be argued, upon its suitability "upon the terms 
that we oifer it." That is all. 

The Company offered in the first place, to let us have water 
power whenever their hydraulic engineer thought we ought 
to have it; or, rather, whenever their hydraulic engineer 
thought there was sufficient to supply us with water in excess' 
of the four quantities, with which you are by this time un- 
doubtedly familiar. One of the four quantities, however, de- 
serves a little special attention; and that is the last. They 
want to reserve 50 per cent, in excess of the first three quan- 
tities, which are, ist, the amount necessary to supply prior 
lessees; 2d, the amount reserved for their own use; and 
3d, the amount necessary to balance the* canals. Now, they 
want 50 per cent, on top of eaK:h of those three quantities. 

In their second offer, their amended offer, they have said 
to us, that they will put in their contraA, and have offered in 
their contract, water for the purpose of supplying us for con- 
densing and feed purposes whenever there is any water in the 
canal. 

They have offered to let us have water on Sundays, so far 
as they can, during the half days when at present the plant is 
run. Of course, that offer would not help us in the future 
when it becomes necessary to run all day Sunday, and is not 
intended to; but for the present, with a certain reservation 
of which I will hereafter speak, they offer to let us have water 
during the mornings and evenings. 

They say that whenever there is a lack of water in the 
canals a shortage of water, so far as they can, they will bal- 
ance their canals through our wheels, and thereby let us run 
when it is claimed that ordinary, users of so-called non-per- 
manent would be restricted. And as it was explained to us 
bv that very pleasant gentleman who usually presides over 
the petitioner's destinies, it appeared at first that there might 
be something in that offer, that there was something tangible 
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or definite in it, and perhaps at the first glance you did not see 
the string that is hitched to that offer, which makes it en- 
tirely uncertain and deprives it of any positive value. 

In each instance they accompany their offer with the con- 
dition or the reservation that they will do it if they have the 
right to do it. What did they put that in for? If they have 
the right to do it. They have not explained it to us. Mr. 
Gross did not undertake, in his many hours of explanation, to 
tell this Commission what they meant by that saving clause ; 
and yet they would balance their canals through our wheels 
t)nly if they had the right to do it. They do not offer us 
water on Sundays and holidays only on condition that they 
have the right to do so, and the same with the other offers. 
So later on, when we came to examine the cold text, we began 
to wonder what it all meant, because for a contract to have 
any definite value you must give something outright, or 
something the limitations of which can be fixed. 

Well, now, suppose that it would be impossible to get the 
full meaning of that reservation without examining all the 
leases ever executed by the petitioner. Of course, there is a 
reason for it. They have not put that clause in for nothing, 
and we think perhaps we can see, it may be vaguely, some 
reason for that condition or that reservation. You will re- 
member, gentlemen, that we are struggling under great odds 
in our efforts to understand this water power problem. All 
the knowledge in this case is within the grasp of our friends. 
They know all about their canal systeni. They know all 
about their leases. They have never voluntarilv offered in 
this case one scrap of information to this Commission or to us. 
We have had to go out and dig for it. 

^ow, in this case, if you will examine the Riverside lease of 
1897, the proposals which are contained in Vol. VI, page 313, 
we think that perhaps you can see the reason for that reser- 
vation. Take, for instance, the offer to let us have water on 
Sundays. The permanent lessees have a right, it is quite 
probable, to have the condition of affairs continue that ex- 
isted at the time their leases were executed. Now, these 
lessees may say that if on Sundays you run water through the 
wheels of this electric light station, you will draw down the 
pond, and you ought not to do that, you interfere with our 
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vested rights. They would not make that argument on days 
when there was plenty of water flowing in the river, but sup- 
posing that we have a dry time, when there is a long series 
of days that the companies are restricted, and their only 
chance of running on Monday is by ponding the river on Sun- 
day. 

Now letting us have water on Sunday may interfere with 
their rights, and it may be that they could ma'ke trouble with 
the Company for so doing. That is one suggestion. And the 
same line of reasoning may apply to the other offers. In 
other words, the Ccttnpany probably has done in the past many 
things that it has not a strict legal right to do, and nobody 
has made any fuss about it. But as these non-permanent 
leases pile on, and they can give just as many of them as they 
can find people gullible enough to take, the prior holders of 
power may assert their rights, and, asserting their rights, it 
is quite likely that they can prevent the delivery to us of 
water in the pa'rticulars specifie3^ in the amended offer. At 
any rate, the Company has some reason, knowing its own 
leases, knowing its own power, knowing its own rights, for 
putting in a clause whicTi makes the whole offer legally in- 
operative against them, in case they do not wish to fulfill it. 

Why, just notice one other thing there. They say to us, 
we want to reserve 50 per cent, of tlie water necessary to bal- 
ance our canals. What do they want to reserve that for? 
How much is it? Who knows how much water is necessary 
at any time to balance those canals? How can we enforce 
any rights under that clause? What object is there in re- 
serving as against us 50 per cent of the water necessary to 
balance their canals? And yet, they do it. 

Now, gentlemen, can you tell us at any stage of this case, 
now or hereafter, whether this Company has a right to deliver 
the water on Sundays and holidays, as they suggest in their 
amended offer? Can you tell us what right they have to 
balance their canals through our wheels? And if you cannot, 
how are you going to value it ? If you cannot tell us that au- 
thoritatively as a matter of law, sitting on this Commission, 
then what does it all amount to? It is guesswork. 

The value of this water power depends, of course, on the 
number of days which we can have it for use. I think the 
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Chairman of the Commission made a very good sugges- 
tion at one point in this case, pertinent to this very subject. 
The witnesses were assuming a certain number of restricted 
days, and it was suggested we put it the other way around, 
and assume water power for 289 days a year; ^hat is the value 
of water power for a certain number of days? That is, perhaps, 
a more direct way than to assume a certain number of restricted 
days, to be subtracted from the total number of operative days. 

How many restricted days have there been and will there 
be at this plant? Can you tell us? Mr. Allen went to the 
adjacent mills and took the average number of restrictions at 
all those mills for a certain number of years. Mr. Main went 
to the same mills took the subsequent years, and found the 
average of them all. On the years that Allen took there were 
22 restricted days. Taking into account the subsequent 
years, there was an average of 30 restricted days. 

Mr. Warner, who was a witness first called into this case, 
sent Mr. Newell to the Water Power Company for informa- 
tion. Mr. Newell is a perfectly disinterested and fair ^^it- 
ness, who saw Mr. Waters, thinking he was getting close to 
the head centre of positive information from the Water 
Power Company, and Mr. Waters returned to him in writ- 
ing a statement that there were 44 restricted days. That has 
been explained to mean there were 44 days of surplus re- 
tricted, and not of non-permanent restriction. I think the 
fact of the case was that it lay in Mr. Water's mind that they 
were using surplus water at this mill. Nobody knows. They 
don't have any contract with themselves, they were using 
such water as they could run through there, and they could 
run anything through there. Water is water, while they are 
using it, and it has always seemed to me that it lay in Mr. 
Waters's mind when he returned the answer to this question 
that it was surplus water that he was considering here. At 
any rate, he returned 44 days ; and therefore, Mr. Warner has 
assumed that to be true. Bell follows Mr. Main. Mr. Man- 
ning, who has had considerable experience at the Amoskeag 
after examining the second offer, using his judgment, thinks 
that there will be 53 days, at least, a year that this plant will 
have to run by steam. 

Well, it is all a guess. We don't know. I suspect that 
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when the City of Holyoke gets it they will have to run by 
steam quite as much as any other possible purchaser of it 
would. The Company's witnesses followed Mr. Allen's fig- 
ures, and assumed they had 22 restricted days throughout. 
That is on the first offer. In their second offer, their 
amended offer, they claimed that the water offered covered 
all Sundays and holidays, and followed the suggestion that if 
the company fully balances its canals through our wheels, 
we won't have as maaiy restricted days as under the first offer. 
Well, we don't know whether we will or not. 

Mr. Main, having carefully looked the matter over, tells 
you that in his opinion it will be about the same. He would 
not be willing to say that there would be any difference. 
They have offered us water for condensing purposes, the sug- 
gestion being that having offered us this water for condens- 
ing purposes, we can run our plant on the restricted days and 
on Sundays and holidays, having compounded our engines 
and running them condensing. Well, can we? The trouble 
with this suggestion is that there is not water in this canal 
all the time. There were in 1899 or 1900, I forget which, 
some 1 1 days of 24 hours each that there was not water in this 
canal, other than Sundays and holidays, and about half the 
Sundays and holidays the water was out of the canal. So that 
we should have to run our engines non-condensing, so far as 
their offer is concerned, quite a number of days each year. 

The CHAIRMAN. What is there to prevent your storing 
water for that purpose, anything? 

Mr. GREEN. I don't think that I am competent to answer 
that question. I don't know how much storage capacity you 
would have to have, gr just the expense of providing for it, 
your Honor. « 

The CHAIRMAN. That doesn't appear of record? 

Mr. GREEN. It doesn't appear, and I don't feel com- 
petent to answer the suggestion. I probably could ascertain 
in some way, but I don't recall, do you, Mr. Commissioner 
Turner, any place where that appears? 

Mr. TURNER. I don't remember of any. 

Mr. GREEN. No, I don't remember where that has ap- 
peared. At any rate, unless something of that sort was done, 
unless you go outside of the plant, there are a large number of 
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days that we could not obtain water for condensing purposes 
from the canal, and more days that we could not have con- 
densing or feed water when we were obliged to run by steam 
than when we could. 

The CHAIRMAN. You have got to have water to run 
your engines? 

Mr. GREEN. Yes, of course, the necessary amount — that, 
of course, would be a very simple problem, compared with the 
condensing water. We have very little fear in regard to that, 
and, as a matter of fact, most of the witnesses have allowed 
something for feed water in their computations. 

It has seemed to us that Mr. Main's opinion on the subject 
of the restricted days under the new oifer, is a conservative 
one. Of course, it is guesswork, and unless he can assume 
a certain number of restricted days, he will not place the same 
value upon this property as he otherwise would; and he gives 
two values. 

Mr. BROOKS. What page are you on? 

Mr. GREEN. I don't know, I am not following the brief 
closely — one based upon the assumption that there are 22 
restricted days, and the other upon the strict construction of 
the lease, taking the lease as it stands, and taking the chances 
of it. 

I want to call your attention to one fact which has probably 
reached your notice. The term restricted days is variously 
used by various witnesses, and I have found that counsel have, 
as the case progressed, used it in two senses; strictly speak- 
ing, it refers to the days when the hydraulic engineer inter- 
venes and says that there is not sufficient quantity of water 
in the canal to supply the terms of their lease. 

Mr. BROOKS. That is, restricted days does not mean en- 
tire days of restriction. 

Mr. GREEN. It means the periods when the hydraulic 
engineer interferes and you are obliged to shut down — stop, 
owing to the exercise of the powers granted to him in the lease. 
The lease does not offer us water on Sundays and holidays, ex- 
cept in the limited form which I have already alluded to, but in 
many instances witnesses speak of restricted days, meaning 
days when there is no water to be used at the plant, includ- 
ing Sundays and including the holidays. 
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The CHAIRMAN. Very well, then. 

Mr. GREEN. I might suggest the answer would have to 
be on several different grounds and from several different 
standpoints. If you were getting at a value of water power 
as compared with steam, why, you can run by steam on an 
average load; that is, you produce such load as you want 
from time to time; and when you make a comparison of the 
cost of running this plant by steam and by water, you neces- 
sarily get at the average load when you are producing steam 
power. But we have, in our brief, a chapter, dealing with 
that particular question. 

The CHAIRMAN. Very well, then you had better wait 
until you reach that. 

Mr. GREEN. It is a question, if your Honors please, as 
suggested by my senior in this case, of cost of rent. 

The CHAIRMAN. Yes. 

Mr. GREEN. And therefore we have to deal with it from 
that standpoint. 

The CHAIRMAN. Just there, I should like to ask you, if 
it doesn't disturb you, what power, — if the City should take un- 
der that second offer and the engineer should not supply the 
water when he reasonably could, don't you think you would 
have a right under that lease, to force him to ? 

Mr. GREEN. I am free to say that I believe he must ex- 
ercise his power reasonably, and that .we have a legal right, 
perhaps to enforce our rights, if we knew what they were. 
But what are they? How can anybody tell? Who knows, 
besides the officials of this Company, what these various 
quantities are? We would be perfectly helpless in their 
hands, and therefore, we suggest what appears to us to be 
very reasonable, that you force upon us nothing but fixed 
quantities of water, if you have the power, of course, to deal 
with the question at all. 

One of the important facts in this case is the average load 
at the electric light station. The Company recognized the im- 
portance of that fact when at the beginning of the case they 
sent Messrs. Green and Whitham to the plant to ascertain 
what the average load was; and it lay clearly in the Com- 
pany's mind when they prepared this case that in order to 
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Study the cost of steam power and the value of water power 
at this plant, they ought to base their calculations on the aver- 
age load at this plant, because the very first thing they did 
was to make a pretence at ascertaining that average load. 

The CHAIRMAN. I want to interrupt you right there, 
Mr. Green, for the purpose of ascertaining why you should 
go on the average load, and the reason that I a^k it is this. 
As I understand it, there are times in the course of the day, 
running your electrical plant, when you go to the peak of the 
load. At that time it takes, we will say, eight mill power to 
do it — whatever it is. Now then, in order to run the plant as 
it ought to be run, why haven't you got to have eight mill 
power? I don't know but what you discuss that somewhere. 

Mr. GREEN. I do. 

The CHAIRMAN. Well, then you needn't bother your- 
self about it. 

Mr. GREEN. We will take the matter up in greater detail 
later on. 

Now, the Company, I say, recognized the propriety of that 
method of reasoning. You will remember that Mr. Green 
and Mr. Whitham made a 24-hour test and ascertained that 
the average load for the 24 hours was 231 horse-power. Of 
course, it was an unfair test, because it was taken on the 
darkest day and the busiest day of the year. If the Company, 
through some of its witnesses, had said relative to that objection, 
"That was the day we had to take it ; the exigencies of the 
case were such that our witnesses had to go that day," and 
then had made some fair allowance for the difference between 
that day and the rest of the year, we should have nothing to 
say about it. But they pinned their faith to that day with 
no explanation and no allowance. And then Messrs. 
Whitham and Allen, Green and H. A. Foster, all of them 
figured their cost of steam power on an average load of 231 
horse-power. 

Now, we have had, after a very elaborate set of computa- 
tions, results stated by Mr. Main, which, we submit to you, 
are in all substantial particulars correct. He has used the 
records kept by this Company and simply reduced them to 
the average load expressed in horse-power; simply figured out 
the Company's work, averaged its work. Mr. Sickman ha:is, in 
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distinct terms admitted that such a result will show correctly 
the average load. It would not give a correct result as he 
suggests, if you averaged one month or two months, perhaps ; 
but taking a longer period of time, as we took, you will get a 
correct result. And as a matter of fact, he says that the 
Holyoke Water Power Company, in practice, ascertains in 
that way the amount of power being used at any mill in 
Holyoke, for the purpose of sending in its quarterly bills, and 
surplus power is paid for on the basis of just such averages. 

Main's work, as we have suggested in the brief, on page 468, — 
it is not necessary for me to follow the figures, — ^is fully sup- 
ported by the test which was made by Green atid Whitham. We 
have found for you the average load for the period covered by 
Whitham and Green's test, and the result, we say, checks Mr. 
Main's work. All of his calclilations have been accepted by our 
witnesses, and when the rebuttal testimony was reached, they 
were accepted by the Company's witnesses, and their computa- 
tions are made on the average basis of 200 horse power. We 
ask the Commission to accept them as correct. 

The cost of coal enters into thig problem as an important 
factor, when it comes to producing power by steam. The Com- 
pany pinned its entire argument as to the cost of coal upon one 
or two bills for small amounts of coal purchased in 1897, the bills 
showing some $3.95 or $4.00 per ton for the coal on the cars in 
Holyoke, and they claim it cost some ten cents a ton to put it 
into the bin, and therefore they say coal for steam purposes 
is worth $4.00 or $4.05 a ton. 

We meet them on their own ground, and on their own argu- 
ment, and we believe we have sufficiently demonstrated that a 
purchaser of coal in large quantities in the City of Holyoke can 
get it very much less, and did get it very much less in the year 

1897. 

Mr. Rider of the Merrick Thread Company says that Georges 
Creek coal, on the cars in Holyoke, in 1897, was worth $3.65 a 
ton. And that is the same g^de of coal that was used at this 
plant. He allows some five cents a ton, I think, — five or six 
cents a ton, — for unloading it. He says that is what his com- 
pany paid for coal, and what they paid for unloading it into the 
bin at the side of the tra'ck, under the same circumstances that 
are supposed to exist at the electric plant. Mr. Gaylord says that 

Vol. XVII. 
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he paid for Georges Creek coal in 1897 $3.70 a ton, and to tliis 
five cents a ton ought to be added for weighing. Evidently it 
cost him somewhat more than it did Mr. Rider. 

The suggestion was made in cross-examination, or, rather, was 
implied, that to Mr. Gaylord's figures a profit should be added. 
I ask you, after considering all the prices stated by Mr. Gaylord 
and the various manufacturers we called in evidence, to believe 
that they, or any other user of coal in large quaintities, could buy 
just as cheaply as Mr. Gaylord. 

Now, the average of those two prices for the year 1897 was 
$3.70 per ton. Our witnesses who express an independent 
opinion, or assume independently a price for coal in Holyoke, 
have assumed a price of $3.75 a ton. Messrs. Main and Warner 
are clearly in my mind in that respect. And we say, in the year 
1897 — the year which they have .taken themselves, — the only 
year concerning which they have introduced any evidence, — that 
we are justified in assuming $3.75 a ton for coal. The prices 
for coal in 1896, 1898 and 1899, Georges Creek coal, were intro- 
duced in evidence. The average for all those years appears to 
be some $3.78 a ton, which fully justifies, again, our witnesses. 

It IS a matter of common knowledge, of course, that in the last 
two years coal has been abnormally high. At least I suppose it 
has been for steam purposes. It certainly has been for house- 
hold purposes. But we say it is abnormally high, and no at- 
tempt has been made to seek an average price over a long 
number of years. The Company didn't seek to do it, and we 
sought to introduce evidence relative to the year suggested by 
them in evidence. If we are to deal with the average price over 
a long number of years, we rely upon the opinion of Messrs. 
Main and Warner, who are the only witnesses, I believe, in the 
case, who have assumed a price apparently representing an in- 
dependent opinion in the matter. 

Passing now to the question of the market value of this water 
power, — or I won't say this water power, for I don't know what 
this water power is, — the market value of water power in Hol- 
yoke upon the non-permanent basis, — I will ask you first to con- 
sider the general market value of water power upon the non- 
permanent basis, which may be something different than the 
market value of this water power for the purpose of its use in 
connection with the electric light station. 
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We take it that if this Company has had a regular asking rate 
for water power in Holyoke ; if there has been an established 
going price for power on the non-permanent basis, for which it 
has been sold and at which it has been bought, right up to within 
a few months of the period with which we are dealing, that comes 
pretty near settling the question, irrespective of any steam com- 
parisons, or anything else. 

Our friends said when they started the case that they were 
going to show us that power had been sold in Holyoke, as a 
u$ual thing, that it was a regular matter of business there to dis- 
pose of power on the non-permanent basis, at a rental of $1,500 
a year and get a $4,500 bonus. Well, we have obtained all the 
leases of non-permanent power that have been executed, so far 
as we know, since the year 1882. They have appeared in evi- 
dence for one reason or another. The Commission of course 
is not, as I understood it, to consider the rents back of 1888, but 
for some reason and for some purposes they have all come into 
this case. 

Mr. BROOKS. Excuse me just a moment. I do not under- 
stand that there are admitted in evidence any rentals back of 
1888. 

Mr. GREEN. That is what I said. 

Mr. BROOKS. I see you have got in your table down to 
1882. 

Mr. GREEN. Well, we have gone in our table back to 1882 
because there are other facts in connection therewith which are 
in evidence in this case. I call your Honor's attention to the 
tables on page 471 of our brief. The Dickinson lease — 

The CHAIRMAN. There are only two that come back of 
1888; that is the first two that you have got down. 

Mr. GREEN. Yes, sir. We have not attempted to put in 
the rent of Parsons No. i. It seems that the rent of the Dickin- 
son lease is in evidence. If your Honors recall, the Dickinson 
lease was put in evidence, the entire lease, in Vol. VI, as a part 
of the petitioner's case, and the rent is stated in the lease ; and 
in that way the rent, I suppose, has got into this table. If your 
Honors do not care t6 consider it, it is very easy to pass it by. 
It is no more in evidence before you in this table than it is in 
the lease which is part of the evidence in the ca'se. What we 
were particularly after in all of these leases, besides the rent, was 
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the area of the land sold in each case, to be put side by side with 
the atnount of power leased. You see that there are eleven 
leases. If you do not go back of the Mackintosh lease, the 
terms of which are of course in evidence in this case, there has 
been no lease of power on the non-permanent basis where the 
rental has exceeded $6oo a' year, unless it be the Mackintosh, 
Crocker and Dickinson cases, which we will take up for a few 
passing moments. 

Unless they afford ati exception, then, $6oo has been the 
regular going price in the City of Holyoke for power on this 
basis. And before we come to the question of those leases, just 
examine this table with me relative to the alleged bonus which 
the Company says it received of $4,500 per year per mill power. 
You understand their theory is that it doesn't make any difTer- 
ence how much land you get, whether you get a square mile or 
a square inch, if it is sufficient for what is presumed to be the 
purposes of the particular business contemplated you pay $4,500 
per mill power and get that land free. Well, is that so? We 
have worked out every instance in this case. There is no pro- 
portion or relation between the bonus of $4,500 and the mill 
power leased to the Norman or to the Riverside. There does 
appear to be m the case of the Linden, but clearly in the case of 
the Riverside and the Norman the land was |>aid for as land. 

Your Honors are going on a tour of inspection, and we are 
to furnish you a list of the places that we wish you to visit, and 
among them we trust that you will visit some of these sites, and 
we assume that our friends have no objection to that. 

We shall ask you to believe, after you have been to these 
various sites and have in your mind clearly the mill district of 
Holyoke, that this site of the Riverside is one of the most valu- 
able mill sites in the City of Holyoke. And yet it would only 
be necessary to consider it worth something like 28 or 30 cents a 
foot to account for all of the alleged bonus, and you understand 
that there is no relation whatever between the bonus of $4,500 
and the number of mill powers leased to the Riverside. 

Let me call your attention to the fact that while the Linden 
is said to have paid $4,500 bonus for its land and privilege, it got 
over 11,000 square feet of land with each mill power. It is right 
on the same level canal as this plant of the Holyoke Water Power 
Company — the lighting plant — on the sa'mef side of the canal, 
a little farther south. 
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Well, now, as I figure the Linden site, it is a square, or rather, 
rectangular, piece of land, unincumbered with driveways and 
sewer rights and such things. You need only consider that land 
worth ^7 cents a foot to account for the entire cash payment 
which they say is bonus for water power. There is no relation 
between $4,500 as representing a mill power and the cash pay- 
ment made for land and water privilege in either of the River- 
side transactions. 

Again, the very last sale that was made of non-permanent 
power in the city of Holyoke prior to January, 1898, was to the 
Riverside. And the petitioner only charged this Company $600 
a year for non-permanent power. Now I know what our friends 
will say, because they have intimated it in cross-examination, 
that Mr. Appleton had a valuable option, and that he' exercised 
his option and thereby got his non-permanent power at $600 a 
year. Well, he didn't. His option was so invaluable and there 
was so much danger that he would not exercise it that the com- 
pany gave him this large tract of land which was not covered 
by the option, two permanent mill powers that were not covered 
by the option, they gave him the special privilege forthwith of 
selling the land to another purchaser and the right to move his 
mill powers on to his first tract of land, and they gave him a 
secret agreement whereby he was rebated from water rents for 
an extended period of time. They were holding out induce- 
ments to him to exercise that valuable option. 

It may be suggested also that the Riverside is on the third 
level canal, and that as time goes on and the Company comes to 
appreciate more closely this valuable power that they possess, 
that while they might lease power at $600 on the third level 
canal, they would not on the first level canal. That table shows 
\ou conclusively and clearly that there has neiver been any dis- 
tinction in the City of Holyoke in the asking price for non-per- 
manent power, depending on the level of the canals. It has been 
the same thing on the third level, second level and first level 
canals. 

The first lease of power on the non-permanent basis for which 
the rent was $600 a mill power was the Parsons No. 2, which is 
on the first level canal. That was in 1888. The same year they 
lea'sed non-permanent power to the George C. Gill Paper Com- 
pany and they charged $600 a mill power, and that is on the third 
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level canal. In 1892 they leased non-permanent power to the 
Norman at a rental of $600 a mill power. That is on the third 
level canal, as I recall it. The same year they leased non-per- 
manent power to the Riverside at $600 a year, and the same year 
to the Linden at the same rent, and the Linden is on the first 
level canal. They leased to the Crocker in 1895 and to the 
Dickinson ,in 1895. The Crocker is on the second level canal 
and the Dickinson is on the first level canal, and as we think we 
shall convince you later, the going rate is the same so far as the 
real non-permanent power is concerned. And then we come 
down to the year 1897, and we still find $600 the prevailing p^ice 
— the asking price. 

It mav.be that we have omitted in our table and that I have 
in argument one fact which the petitioner might properly ask 
you to consider, and I want to mention it for fear that I may 
be later put in a false position. The lease relative to the Parsons 
No. 2 cannot be found. That, with a large number of other 
leases, the so-called secret agreements and other things, dis- 
appeared. 

Mr. BROOKS. That was put in evidence. 

Mr. GREEN. It was put in evidence and is marked in evi- 
dence, but there is nothing in the evidence to tell me, and I do 
not know the price that was paid for the land and privilege, so 
that I have heretofore in touching upon this same subject said 
that there was one case, and perhaps two, for I do not know what 
the facts were in Parsons No. 2, whether there was some propor- 
tion between the figure of $4,500 and the amount of money paid 
and the number of mill powers at issue in that case. 

In addition to the Mackintosh, Crocket and Dickinson cases, 
it has been suggested that the American Writing Paper Company 
took over some of these properties at a greater value than $600 
a year rental, and it has also been suggested that the Holyoke 
Street Railway Company took water power at a price in excess 
of $600 a year rental. Those instances, with the three I have 
mentioned, are all that can be suggested to control the facts 
of this case as just stated. 

Now what are the facts in regard to the Crocker and the Dick- 
inson leases? The argument which applies to one applies to the 
other. 

The Crocker, prior to 1.895, were the lessees of six permanent 
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mill powers, and the leases which are in evidence reveal the fact 
to us that the rental charged for this in former times is very much 
lower than the $600 a year. They were obviously large users 
of power ; that is, their business had grown. 

The Crocker, as I said, had under their lease six permanent 
mill power. That carried the right to three surplus powers un- 
der the practice of the Company. It appears from the evidence 
of Mr. Gross, and from the bills which were brought here and 
which were sent down from the hydraulic department to the 
bookkeeping department of this Company, as the basis for the 
entries to be made upon their books from quarter to quarter 
or from time to time, whenever the charges were made, that the 
Crocker was using a large amount of power in excess of its 
leased power. Their business had obviously grown. They 
had a plant, their water development was installed. Now as 
their business increased they wanted more power, and we argue 
to you that they went to the Water Power Company and they 
wanted non-permanent power, at what everybody in Hol- 
yoke, as far as this evidence reveals, supposed to be the fixed 
going rate for non-permanent power, and that is $600 a year. 
But the Company said to them, No; you have got your perma- 
nent power cheap, and that carries the right to three surplus 
powers; you are using it, and you are in a position where you 
must use it. We do not want to sell you non-permanent power 
to take the place of the surplus that you are using. We think 
we are entitled to have you keep those three surplus powers. 
The rest of it you can have for $600 a year, but we think you 
should take up those surplus powers and keep them, and then 
we will sell you all the non-permanent on top of that that you 
want. And so they executed a lease for ten so-called non- 
permanent powers, the first three — putting it distinctly into 
their lease that it should be the first three non-permanent pow- 
ers — at $1,500 a year; the subsequent seven at $600 a year. 

Now if that were not so they would treat these non-perma- 
nent powers all alike. If they were trying to hit an average 
price of $800 or $900 a year for non-permanent power — I do 
not recall just what the average is — why, they would be all tion- 
permanent powers and the first three would not be in a class by 
themselves. But what is the fact? We find that the Company 
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does not treat these non-permanent powers the same. They 
put the $1,500 non-permanent into a class by themselves and 
the $600 non-permanent into a class by themselves, and they 
restrict them differently. And the bills to which I have alluded, 
the papers which were sent down from the hydraulic depart- 
ment to the bookkeeping department, reveal certain facts which 
we have tabulated on page 474 of our brief. We get this much 
out of the evidence without having the bills to deal with. 

In the bill of July i, 1897, ^^ is shown that no restrictions at 
all were placed upon the three $1,500 mill powers, while the 
seven $600 mill powers were restricted 9^ days during the pe- 
riod covered by that bill. The bill rendered six months later 
restricts the $1,500 mill powers 41-3 days and the seven $600 
mill powers i6j4 days ; and during the next six months period 
the $1,500 mill powers are restricted 3J4 days and the $1,600 
mill powers i6j^ days. 

We call your attention, then, to the fact that the $1,500 mill 
powers are restricted as the 50 per cent surplus takers are re- 
stricted, while the $600 mill powers are restricted with the non- 
permanent power restrictions; because you will recall instantly 
that they restrict the non-permanent before they restrict the 
50 per cent, surplus. 

Now that the Crocker gave up its contract for 50 per cent, 
surplus when it entered into this last lease we could not prove, 
because you differed from us in regard to the law in the case. 
We call your attention now again, however, to that clause in 
the surplus contract which says that all that the lessee has to do 
to terminate the surplus contract is to cease taking the power. 
And we call your attention in that connection to the fact, as 
stated by Mr. Gross, that for the three years which were open 
to us in examination, the bills of which we had before us, which 
followed the Crocker lease, the Crocker took no surplus power 
whatever. Now while you will not under your ruling probably 
consider that as bearing upon the termination of that surplus 
contract, it is proper for you to consider it in this way. It 
shows conclusively that the thing happened which anybody 
would expect would happen, and which we argue the Holyoke 
Water Power Company anticipated when it insisted that a $1,500 
rental should be put upon the powers then actually in use. As 
soon as the Crocker got non-permanent power it had no need 
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of surplus except so far as the surplus was indentured under the 
name of non-permanent and put into a class by itself. 

Now the same facts existed in the Dickinson case. I have 
not gone into those in detail. Briefly, they had the right to six 
mill powers, carrying the right to 50 per cent, surplus, and the 
same reasoning applies. It was in the same year. They asked 
$1,500 for the first three and $600 each for the subsequent three. 
We say that the first three stand in the place of the surplus that 
they had already been using. I could not find in evidence any 
allusion to the bills which were rendered the Dickinson, which 
showed the restrictions that were put upon the $1,500 mill pow- 
ers and those put upon the $600, but it lies in my mind clearly 
that they were restricted d'iflFerently, and were treated as the 
$1,500 and $600 were treated in the Crocker case. 

We say, then, that in the case of these two mills $600 repre- 
sents the going price of power on the non-permanent basis, 
certainly to any person coming in unencumbered with existing 
contracts and business obligations to this Company ; and we say 
that the power which masquerades under the name of non- 
permanent power at $1,500 a year is a substitute for the 50 per 
cent, surplus, is so regarded by the Company and is so kept on 
their bills. 

Then the other suggestion is the Mackintosh case, if you can 
make any head or tail out of it. In the first place, the Mackin- 
tosh mill was sold, land, buildings, water power and everything 
at one time, and the rental is a part of the whole general trans- 
action. That makes it a difficult thing to analyze. In the sec- 
ond place, the Mackintosh mill has a contract, never recorded, 
but perpetual, running with the original lease, giving it the 
right to use in the night time the same amount of power for 
which it may receive notices of restriction during the day time. 
Now Mr. Mackintosh evidently regarded that of great value, 
for the correspondence between himself and the Company shows 
that he laid great stress upon it, and the Company held a direc- 
tors' meeting in order to vote the concession. It certainly de- 
stroys the argument that for a rental of water power on the non- 
permanent basis it has received more than $600 a mill power. 

I am not going to allude to sales of the American Writing 
Paper Company. It was ably treated by Mr. Matthews. It is 
amusing to us up in Holyoke, when we see sales of the common 
stock at $1.50 a share — 
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Mr. BROOKS. Is that in evidence? 

Mr. GREEN. It is not in evidence, but — 

Mr. BROOKS. I object. There has been a great deal said 
in argument that there has never been any foundation in the 
evidence for. 

The CHAIRMAN. That is outside the record. 

Mr. GREEN. I presume it is outside the record, but I had 
assumed that ordinary stock quotations, open to the eyes of 
any intelligent man who reads the papers, could be alluded to 
in oral argument. 

The CHAIRMAN. You make it a fact of such a character 
that I do not think it should be discussed. 

Mr. GREEN. Very well ; I will not allude to it. I had as- 
sumed, however, that there was no impropriety in it. I had 
supposed it was very customary in oral argument to allude to 
matters which are matters of common knowledge, like the 
going price of stocks and bonds, and I have heard it done a 
great many times. 

The CHAIRMAN. Well, you need not take time on that 
subject. We certainly cannot hear a discussion of the valua- 
tions of the stock market ; that is not open as common knowl- 
edge to us. 

Mr. BROOKS. The evidence was offered at some time in 
the hearing and was excluded; that is the reason I object. 

The CHAIRMAN. Very well. You have got plenty to 
argue without that, Mr. Green. 

Mr. GREEN. Very well, if your Honors please. I was 
trying to put myself right with the Commission, that is all. 
Not that I cared about arguing it. I was merely stating that 
I supposed I had a right to do it. This is suggested to me, and 
ought certainly to be the fact: if evidence on this point was ex- 
cluded, then certainly no argument should be made by our 
friends on the other side tending to show any value to be estab- 
lished by the alleged sales to the American Writing Paper Com- 
pany. 

The CHAIRMAN. We will leave that. 

Mr. GREEN. Yes, sir. I want to say a word about the 
alleged contract with the Holyoke Street Railway Company. 
It has been touched upon, but I want to call your attention 
specifically to pages 475 and 476 of our brief. 
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Mr. BROOKS. Will you be kind enough to tell me where 
that contract is printed? 

Mr. GREEN. You will find it right here in our brief. 

Mr. BROOKS. I was looking through the volumes last 
night and did not seem to be able to discover it. 

Mr. GREEN. It refers to Vol. XII, pages 444 and 445. That 
must be the place. 

Mr. BROOKS. Yes. that is so. 

Mr. GREEN. We hardly knew whether to allude in our brief 
to that little contract which our friends introduced in the last 
few pages of their testimony. 

Mr. BROOKS. You put that in. 

Mr. GREEN. I beg your pardon. We did not. 

Mr. BROOKS. You put it in, — ^never mind. I won't inter- 
rupt again. 

Mr. GREEN. But I don't want it to go by implication. It 
was not put in by us in any way, directly or indirectly, as we take 
it. It was introduced by the petitioner, to show something addi- 
tional to the rental for its power sold to the Holyoke Street Rail- 
way Company. I won't say anything more. The facts are 
called to your attention in our brief. But I want you to note for 
a passing moment what the Street Railway Company got under 
this contract. That is the essential thing in this case. 

In the first place, they got electrical energy which was delivered 
on the wire outside the building. In the second place, the Com- 
pany were guaranteed the right to the use of one wheel, or, in 
case there was no water in the canal or the wheel was shut down, 
they had an equal amount of power guaranteed to them from the 
engine. In the third place, if at any time the Holyoke Street 
Railway Company wanted more power than that, they could 
have the entire output of power at this plant, provided they 
didn't trespass upon the present requirements of the Holyoke 
Water Power Company. You know, take it ii\ the daytime, 
that the Holyoke Water Power Company is only running a load 
from 40 to 100 horse power. That is all the power that is re- 
quired for the station during the daytime, and the only time 
when the two companies might clash would be during the even- 
ing, — during the hours, we will say, from six to seven. There 
might then be a time when both would be running at their full 
load. Tlie entire possible output of this plant is sixteen mill 
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power, on the four wheels. The peak of the load at this station 
is stated to be about eight mill powers. The Street Railway 
Company, then, under the most unfavorable circumstatices, ac- 
cording to this contract, would get the product of two wheels, 
or such equivalent amount of steam. They had the right to it, 
under tliis contract. 

And again, the Holyoke Water Power Company had to do all 
the repairing, had to carry all fixed charges upon both plants, 
the steam plant and hydraulic plant, and were responsible for 
all labor charges and incidentals necessary to put their power 
upon the wire outside of the building. 

This power was to be furnished i8 hours a day, and there was 
to be a flat rebate, not so much per mill power, but a flat propor- 
tionate rebate calculated upon the rental for any period when they 
for any reason couldn't get power. And at the end of the ren- 
tal period the Street Railway Company was to take over certain 
dynamos at a discount of 5 per cent, a year. 

Now, that corftract may prove some things. It does not prove 
the rental value of power on the non-permanent basis in the 
City of Holyoke, and cannot be used for any such purpose. 

And our conclusion from all this, gentlemen, that the going 
rate for power in Holyoke since 1888,. and including 1888, — 
during the period that you have permitted us to investigate, — 
has been $600 a year, uniformly, on any level canal; except in 
two instances, where surplus power was incorporated under the 
name of non-permanent, and in none other ; and that to anybody 
unincumbered with contracts, who came along and desired to 
purchase power of this Company, the asking price was $600 a 
mill power on the non-permanent basis; and that there is no 
authority that this Company can show for the statements of Mr. 
Waters, inserted into the case through the lips of their experts, 
that $4,500 a mill power is the price of mill sites, irrespective of 
the area of land. 

We say this first class of evidence is the strongest class of evi- 
dence. Now, just for a moment, what is the expert opinion in 
this case? Passing from the facts to the statements of the ex- 
perts, the Company's witnesses state, under the first offer that 
non-permanent power is worth $1,500 a year rental; I am not 
going to discuss that. The reasons for that statement were 
sufficiently dealt with by Mr. Matthews. They say that under 
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the second offer non-permanent power is worth rather more than 
$1,500 a year rental. There is a great difference in value between 
the first and second offer, they would have us believe. We had 
it figured out by Mr. Whitham and Mr. Allen. Mr. Whitham 
testified on the stand that non-permanent was worth, under the 
terms of the first offer, $1,500 a year. Under the terms of the 
second offer, he said it was worth $1,517 a year. Mr. Allen 
says under oath, on the stand, that the annual value of the non- 
permanent power under the first offer is $1,500; under the second 
contract, the water power would be worth $1,577 ^ year. 

Now, the only difference in value between the first offer and 
the second offer lies in the assumption that, under the first offer 
we would have to run 22 restricted days besides Sundays ani 
holidays, or besides holidays, by steam ; while in the second offer 
we w^uld only have to run about five days, five or six days, by 
steam. In other words, so that we would have to run 23 days 
less by steam under the new offer than under the old, according 
to their theory We don't admit the alleged facts at all, but that 
is their theory. 

If you take 23, and consider it in connection with the total 
number of days you must run, which is 313, — that is admitting 
Sundays, — it is 23-313 of the time. That is, according to Whit- 
ham, $17 equals the 23-313 of the rental. If that is true, a^ mill 
power ought to be worth $234, annual value. 

If you take Mr. Allen's difference of $77, and treat it in the 
same way, then the annual rental ought to be a little ov^r a 
thousand dollars. 

I don't ask you to argue anything from those figures, except 
this: that any method of valuation that will produce such result 
as that is absurd. Of course it doesn't fix the value of anything. 

We say further than this, and will take it up more in detail 
later, that as far a's the opinions of the Company's witnesses are 
based upon the comparative cost of steam power they are illogi- 
cal, and their results cannot be accepted. 

The witnesses called by the City agree as a matter of opinion 
that the general market value of non-permanent power, if they 
can assume a sufficient area of land and not more than a certain 
number of restricted days, is $600 a mill power a year. That 
statement applies to Main, to Manning and to McElwain, but 
does not apply to Mr. Esleeck. Mr. Esleeck's opinion is that it 
is worth $800 a year without a bonus, and I should say that Mr. 
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Manning's opinion of $6oo is exclusive of bonus, that is, bonus 
as bonus. When a p>erson says "without a bonus," he neces- 
sarily means, we infer, that the land is taken at its value for land. 

Mr. McElwain has bought a good deal of water power. He 
is the man who negotiated the Parsons and Linden sales, which 
were exclusively sales of water power on the non-permanent 
basis, and they are both on this same level canal. Besides that, 
he has been connected with other mills — the Parsons No. i and 
the Valley and the Nonotuck, I think, all of which use other 
forms of power. The Parsons No. i uses permanent and non- 
permanent and surplus, and the other mills use permanent and 
surplus. From experience both in the sales and in use we claim 
he is thoroughly qualified to give an opinion on this subject. 

It is hardly necessary to allude to the qualifications of Mr. 
Main. We claim he has had the widest experience of any wit- 
ness in this case in connection with steam and water problems. 
Mr. Manning has had experience with the Amoskeag and is well 
known. Mr. Esleeck, whom we called here, has had experience 
with plants run by water power, has bought plants in Holyoke, 
has operated them by water power and owns amd runs plants 
at Turner's Falls, Mass., where there is a water development on 
the same Connecticut River. 

And in this connection I would call your attention to some 
averages which are made from the facts in this case, giving the 
Company the full benefit of the $1,500 a year rental in the 
Crocker and Dickinson cases. 

If you take all of the leases of power on the non-permanenl 
basis since 1892 you will find that the Company has leased 44 
mill powers and that the average of rent received, including 
therein the Dickinson and Crocker, is $722 per mill power. 

Of course we claim that this $1,500 should not be included, but 
if it is included, the average rental is $722. 

If we go back to 1888 we find there have been 63 mill powers 
rented or leased updn the non-permanent basis, and including 
these same two instances the average rental is $685 per mill 
power. 

Now we want to call your attention, before you leave this 
part of our case, to the fact that the Company has not oflfered us 
water power in the form suggested by the Chairman; that 
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while, if we assume 22 restricted days or 30 restricted days, that 
might be equivalent to saying that we are dealing with water 
power for so many days in the year, we are starting with an as- 
sumption. If they offer us and you can guarantee us legally 
and properly water for a fixed number of days a year, say for 
289 days in a year, you are then approaching a problem that I 
should suppose you can deal with with some degree of accuracy 
and a power that would be susceptible of valuation. What we 
understand them to offer in this case, however,. is water power 
on certain conditions and limitations at a fixed rent of $1,500 a 
year. Now your Honor said to me a little while ago, *'Why 
shouldn't you pay for water at the peak of the load?" Well, 
they offer us water at $1,500 a year. Our comparative esti- 
mates are all on the basis of steam, which always represents the 
average load, when we get through figuring as to the cost. 
Now can we afford to pay $1,500 a year for water power meas- 
ured at the peak of the load? 

I take it that this Court has assumed from the beginning, that 
this water power was before them for valuation. It has seemed 
to me from the beginning that it was not. It has seemed clear- 
ly that what the Company. intended to do — whether they suc- 
ceeded in doing it or not — was to say, We offer you water 
power on these conditions and at this price. You understand 
that when we say that water power is not suitable, that eight mill 
powers, at the rent asked, are not suitable for the use of this 
plant, it is because they cost us too much ; it all lies in the rent. If 
you could give us eight mill power, if you had the right to do so 
at a proper rental, we could just as well afford to take it under 
some aspects of this case as we could measured water; not alto- 
gether, but substantially. But if you have got to award it to us 
at $1,500 a year, that is another thing, so that we say that on the 
basis of a rental of $1,500 a year you ought to award the water 
to us measured. If the rental is fixed, you should take care of 
us in the method in which we pay for it. 

Almost all of the witnesses in this case studied the problem of 
the value of water power by a comparison with the cost of pro- 
ducing steam power. Our friends began it and ended it. They 
evidently clearly comprehended the fact, as I have already 
stated, that the steam power should be figured upon the average 
load at the plant, and for that reason they found the average 
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load as they did, 231 horse power. They prepared estimates, 
or their witnesses prepared estimates, on that basis, and they 
were presented to the Court by H. A. Foster, Whitham, Green, 
Anderson ; all on the same basis. Later on a different set of 
calculations was presented by Robb, and then a different set of 
calculations was presented by Tower, and finally, a brand new 
set came in in rebuttal. 

The Company started out with a set of calculations which 
contained a large number of erroneous assumptions; but 
their obvious purpose was to get at the value of water power 
by a comparison with the cost of steam power at this plant, 
assuming that we could not alter the plant, that it could not 
be changed, that it must be run here, and nowhere else, 
exactly in the condition in which it now stands. And they 
assumed that we should have to take both plants at their 
valuation, and that it didn't make any difference to us whether 
we must run entirely by steam or not, the fixed charges were 
to be the same, whether we operated by steam and water, or 
by steam alone. 

They assumed that coal would cost in Holyoke $4 a ton; 
and they assumed a fixed number of restricted days, 22 in all. 
They ignored the question of Sundays and holidays, entirely. 
They made the repair and depreciation account abnormally 
low when running by water, and abnormally high when run- 
ning by steam. 

It seemed to me, as I have looked back over this case, and 
particularly as I have read the evidence over in preparation 
for argument, that the Company performed two or three very 
beautiful somersaults as the case went on, and abandoned 
at least two positions with a great deal of celerity. They 
clung to their first one quite a while, but they let it go, and 
we have never heard from it since. They started out with a 
set of tables prepared by H. A. Foster, who was followed by 
Whitham, Anderson atid Green, showing the cost of steam 
and water power at this plant, and the cost of steam power 
alone at this plant. We have tabulated their results on page 
482 of our brief, so that you can at a glance see where you 
come out on their suppositions. They assumed a rental of 
$12,000 a year for the water, and their calculations are ex- 
pected to prove to your entire satisfaction that we can pay 
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$12,000 a year, not $24,009 a year but $12,000 a year, and do 
better than we can to run by steam. They have not included 
in those computations any interest charge upon the $72,000 
bonus which they modestly claim in this case. They have 
performed their mathematical computations in the manner 
they have, disregarding entirely their own admissions that 
they would not ordinarily get at the value of water power by 
a comparison with the cost of steam power, in any such way. 
Well now, if we take Mr. Foster's figures — I need not follow 
his processes through, it was done very accurately in cross 
examination; — but if you reduce the average load from 231 
horse-power to an actual load of 187 horse-power, and if you 
add the fixed charges of the water plant to the hydraulic 
proposition, where it belongs, the steam being on both sides 
of the case, you demonstrate at once out of his own figures 
that you must reduce that $12,000 water rent $7,000, without 
taking into consideration any other errors of his computation. 
In other words, then, on Mr. Foster's own original figure, by 
the mere reduction of the average load to substantially the 
existing fact, and by inserting the fixed charges upon the 
water plant, you get at a rental which represents the value 
of the water power at measured rates, without any charge 
being made for the bonus; that is, without any bonus. 

The same treatment will result the same way if you con- 
sider the figures of the other four witnesses. Now those were 
apparently their original computations. They apparently 
started out to get at the value of this water power by a com- 
parison with steam, on an average load of 231 horse-power. 
If anything is clear in this case, that is clear, because it is 
assumed in Foster's, Whitham's, Anderson's and Green's 
valuation of this power, of course for the purpose of running 
an electric light station. 

Well, after this system of valuation had been sufficiently 
exploited in cross-examination, Mr. H. A. Foster takes an- 
other turn and introduces another mathematical theory, and 
says that he can get at the value of water power at this plant 
for the purpose of running the electric lighting station entirely 
independent of his first proposition or of any statement which 
was made to him by officials of the Company. His method 
is explained on pages 483-4 of our brief. I don't think it is 
Vol. xvii. 
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necessary for me to g9 through it with you. He takes the 
interest charges on the rent; he takes the interest charges 
on the bonus, reduces them to horse-power, and finds that they 
represent $26.50 per horse-power. 

Now he says that that is about what it is worth to develop a 
mill site, irrespective of the machinery, including the tailrace. 
Well, under cross-examination, that theory was entirely 
exploited, or entirely exploded, as far as its applicability to 
this case is concerned, and as we suggest in the last section 
on page 484, the cross-examination merely stopped at a point 
when it demonstrated the fallacy of the calculation; that it 
could properly have been carried much farther and that, if we 
are to take Mr. Foster's line of reasoning, we have shown in 
our brief that it would cost $125 per horse-power and not $25, as 
he says. 

Well, Mr. Foster evidently had a hard time of it, because 
t)iey fetched him back in re-direct examination, with an en- 
tirely new set of calculations. You see, they were bound to 
get that $12,000 rent in somehow, so this time Mr. Foster 
comes back and tells us how much it would cost to run this 
plant if we had to hire condensing water and pay $7,300 a year 
for it, although it produces a result far in excess of the first 
figure stated by him, namely, the cost of running this plant 
with the engines as they are. 

But it is not fair to us, even at his own computation, be- 
cause while he charges us $7,300 for feed and condensing 
water, he doesn't reduce his coal bill a dollar. He lets that 
stand just the same. He takes his. value of the land at the 
same, whether we are running by one plant or by two. And 
he doesn't put in any fixed charges, omits them entirely, and 
he doesn't reduce his average load at all, from 231 horse- 
power. He still sticks to it, although at this stage of the case 
it had been practically admitted that it sTiould be about 200 
horse-power. The figure of 187 had been used in cross-exam- 
ination, and the admission had been made that 231 horse- 
power was too high. The reduction from 231 horse-power to 
187, in itself would make a difference of $2,300 in the coal bill, 
so that while we have not figured out the result, these omis- 
sions and other errors which we suggest for your considera- 
tion, demonstrate that the calculation is not conclusive for 
any purpose in the case. 
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So, then, apparently this fine of argument is abandoned, and 
Mr. Robb comes forward with a proposition which is intended 
to look fair. Mr. Robb starts by saying that steam power is 
worth so much. That is a ver^ good way of starting. He 
does not find his value of steam power from running this plant 
or any other particular plant, but he says that a lo-hour horse- 
power is worth so much money, and that a 24-hour horse- 
power is worth so much money more. That is, he made a 
little error against his own interest. He said that a lO-hour 
horse-power was worth $40 and a 24-hour horse-power $96. 
Then he says, it is a matter of indifference to the owner of this 
plant whether he pays a bonus of $72,000 and an annual rental 
of $24,000, or whether he produced 341 horse-power by steam. 
And in the same way, he says that it is a matter of indifference 
whether you produce by steam 215 horse-power, or produce 
tne same amount at this plant paying $72,000 bonus and 
$12,000 rental. 

And in the same way, he finds the amount of steam power 
which we can afford to produce in comparison with produc- 
ing a like amount of power by the combined plants, on the 
assumption of a bonus of $36,000 and a rental of $12,000. And 
in making these computations he puts in certain fixed charges 
on his water plant, but he omits the fixed charges on the 
auxiliary steam plant, for no apparent reason, and for which 
omission no logical explanation can be made. And he makes 
other omissions to which attention was called in cross-exam- 
ination and which we have enumerated in our brief; it is suf- 
ficient for me to call your attention to the result, g^iving him 
the benefit of the correction as to the value of steam power 
on a 24-hour basis. The result of it all is that instead of its 
being a matter of indifference to us whether we produce 341 
horse-power by steam or by the use of auxiliary plants under 
the first proposition, it is a matter of indifference to us on his 
corrected figures whether we produce 305 horse-power. And, 
you will notice, the final result is that on his assumptions with 
his figures corrected, it is a matter of indifference to us 
whether we produce 201 horse-power by steam, or whether 
we produce a like amount of power with the combined plants, 
paying a bonus of $36,000 and paying for our water power 
measured at surplus rates. That is just about the fact in this 
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case. ■ So that, very properly and very naturally, at this point 
the Company abandons that class of calculations. When prop- 
erly computed they support our position in this case, just as 
Professor Robb's computation when the proper factors are 
taken into consideration, results approximately as we contend. 

And although they have originally in this case started on 
the assumption that the value of power at this pfant is to be 
determined by a comparison with the cost of producing steam 
power at an average load, they now abandon that theory and 
deal with the question of the cost of steam power running at 
a uniform load, producing either eight mill power or sixteen 
mill power. 

Will you notice for a moment on page 487, of our brief Mr. 
Allen's proposition. He figures up what it would cost to 
produce a 24-hour load of eight mill powers by water and steam 
at the Company's plant. We claim, of course, that it is erro- 
neous to charge to the steam plant the entire price of land, 
and we claim that no inference can be drawn from his table, 
owing to the fact that he runs all the while at the full capacity 
of eight mill power. No electric station can do that ; they run on 
an uncertain load. His other errors are here noted ; the error 
of $1,200, which was a computation error made by him; but 
even on his basis^-even on his basis, gentlemen — if you re- 
duce the average load from^ 231 horse-power to 187 horse- 
power, and do not change the price of coal, his rent should 
be reduced to $8,000, and that is the same as saying that there 
should be no bonus, for he figures no interest on any bonus in 
his computation. 

But it is in rebuttal that Messrs. Whitham and Allen really 
get in their fine work, and I want to call your attention to 
their tables and ask you to examine them side by side with 
Mr. Main's work. They came back in rebuttal and prepared a 
set of tables showing the cost of producing power by steam 
on an average load of 200 horse-power at this plant, and the 
cost of producing an equivalent amount of power by the com- 
bined plants. And while it is out of order, we anticipate 
Main's evidence in order to compare with them his results 
based upon the same assumption of facts. 

You will find our tables on page 489 of our brief; the first 
table showing, according -to these gentlemen, the cost for 
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power of operating the electric light station by means of the 
Company's steam plant. And in connection with this table 
we have inserted a statement of the cost of the plant as as- 
sumed by the .various witnesses, the value of land assumed, 
and the fixed charge rate assumed, wherever we could find 
them in their evidence. 

You see as you glance down the table that the large item 
of difference lies in repairs and depreciation. 

The CHAIRMAN. Main omits the interest and taxes. 

Mr. GREEN. I think not, if your Honor please; there is 
an error if he does. What I mean is, there is a typographical 
error. 

The CHAIRMAN. This table gives Mr. Main's deprecia- 
tion as $4,306, and Whitham's atid Allen's, $3,500 and $3,700. 
The interest and taxes, Main puts none in — 

Mr. GREEN. Just a moment, if you please. It is all in. 
That should be bracketed, and I am glad my attention is 
called to it. It is all in the $4,306. You will notice the fixed 
charge table which gives Main's depreciation and repairs, 4 
per cent ; interest, 5 per cent ; taxes, i per cent ; total, 10 per 
cent. The cost of the steam plant he gives at $40,360 ; 10 per 
cent of that is $4,306. 

The CHAIRMAN. That takes care of two items, then. 

Mr.* GREEN. It takes care of repairs, depreciation, inter- 
est and taxes. It should have been indicated in some ^ay. 

Mr. MATTHEWS. In the table. 

Mr. GREEN. Yes, it should be in the table. I wish you 
would mark that. 

Mr. MATTHEWS. I will make a note of it here. 

Mr. GREEN. We will give it as the witnesses gave it, you 
see. Mr. Main gave his fixed charge in one item and so we in- 
serted them in one item, while Messrs. Whitham and Allen sep- 
arated theirs, and we give them as they separated them. 

In connection with this table we have called your attention 
to certain facts. One of them is Allen's depreciation and re- 
pair account when he is running on an eight-mill power load. He 
is here running, you see, on an averag:e load of 200 horse- 
power. When he is running on an eight-mill power load, in a 
computation originally made by him to which I alluded a few 
minutes ago, his repair and depreciation account is $1,224; 
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here it is $3,736. Now I may be a little dull about this mat- 
ter, but I cannot see why repairs and depreciation should be 
three times as much when you are running on 200 horse-power 
as when you are.running on eight-mill power load. Yet that is 
his statement. 

We have compared Whitham's original work, also, with 
this table, and we call your attention to some of his incon- 
sistencies. It is not necessary that I should go through them 
in detail; they are enumerated. You will find that they have 
changed their opinion, certainly, and thereby changed their 
evidence in their direct examination and their rebuttal testi- 
mony. 

iNow on page 491 of our brief we have in the same way put 
side by side their computations, showing the cost to run the 
plant on an assumption of $72,000 bonus and $12,000 rental. 
And we there call your attention to the chief items of differ- 
ence, which you will find in the interest, oil, supplies, labor, 
depreciation and repair account, and the coal. And in the 
same way we have gone back to Allen's and Whitham's orig- 
inal tables, wherein they were making computations on 
exactly the same basis, and have — I should say not on exactly 
the same basis, but on similar theories — and have called your 
attention to estimates they there made. I will not dwell 
upon any of the differences in their testimony at this point, 
leaving them to our brief, except one. You will notice that 
Allen and Whitham in their rebuttal testimony adopt an 
interest rate of 4 per cent. Now an interest rate is always an 
arbitrary rate ; that is something that you will fix, and it is a 
question of opinion ; and for some reason, in rebuttal they took 
a 4 per cent. rate. As it was necessary in this ca'se, in order 
to properly compare the results of Allen, Whitham and Main 
to have the interest charge at the same rate, it occurred to us 
that it would be wise to look through the evidence and see 
what rate of interest the Company's witnesses had adopted 
heretofore as the proper interest rate for such a comparison 
as this. And we found it. 

Every single witness, including Mr. Allen and Mr. 
Whitham, in his direct testimony, in making these computa- 
tions had used 5 per cent. — every one of them — ^and we have 
given you the book and page for reference. 
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Then it occurred to us that there was a reason for the 
change, and the reason is this: That inasmuch as the invest- 
ment would be greater for two plants, a steam and hydraulic, 
than it would be for but one plant, namely, a steam plant, the 
lower you could get that rate of interest the less it would 
tell against the combined plants, and therefore the 4 per cent, 
rate had been adopted. 

Now inasmuch as these gentlemen themselves, and all other 
witnesses called by the Company, have used a 5 per cent, rate 
originally, and inasmuch as every other witness in this case 
so far as I can recall, except Mr. Manning, used a 5 per cent, 
rate, we believe the overwhelming authority is a 5 per cent, 
rate for this calculation, and for that reason we have refigured 
these tables on a 5 per cent, basis. 

Then we set ourselves this problem. We would take the 
computation which was most favorable to the Company as 
being the one that we ought to take, and we would treat that 
table in some way so that you could see how far the witness 
that made the table had changed from his direct evidence to 
his rebuttal evidence. Well, of course it goes without saying 
that Allen's results would be the most favorable to the Com- 
pany, and they are. The only difference between Allen's and 
Whitham's figures lies in the investment; that is, they both 
use the same depreciation charges and interest charges, and 
they have agreed throughout in everything except the depre- 
ciation upon the water plant. One of them gets it a quarter 
of one per cent, a year arid the other one-half of one per 
cent, a year; but barring that they agree, like the Siamese 
twins, throughout. 

Taking Mr. Allen's table, therefore — 

The CHAIRMAN. On what page? 

Mr. GREEN. Page 493. We have refigured this table on 
a 5 per cent, basis. We have allowed the proper area of land 
for the steam plant. We have inserted here Mr. Allen's 
original figure for depreciation. We have inserted here his 
original calculation for the labor item on the steam plant. 
We have put in his original estimate for supplies for the 
hydraulic plant and his original labor item on the steam plant. 
In other words, we have restored Mr. Allen to his original 
position, as far as we could pick the items out from similar 
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tables prepared by him in his direct testimony. Well, the 
result is that he is $i,ooo more favorable to our position than 
is Mr. Main. That conclusion does not prove anything per- 
haps from one standpoint, but from another it proves this, 
that Mr. Allen's result ought not to be accepted inasmuch as 
he has given us no explanation whatever for his abandonment 
of his original figures and his assumption of his present fig- 
ures. We have given the book and page referring you in all 
instances to his original testimony, and you will find it quite 
as positive as anything that has been delivered in the case. 

Now, we shouldn't claim perhaps that $1,224 was enough 
for depreciation, in his first estimate, — I don't remember what 
the facts are, exactly — ^just as we claim that $3,500 is too much 
for repairs and depreciation in the second estimate. But we 
have made no attempt to correct the many other items in his 
final table which we claim are obvious errors. We have sim- 
ply set Mr. Allen in direct testimony against Mr. Allen in 
rebuttal testimony. 

In rebuttal there were various other tables introduced by 
Messrs. Allen and Whitham. They introduced a number of 
computations which will be considered hereafter to which I 
need not now call your attention. They introduced a com- 
putation tending to show the cost of 600 horse-power average 
load at this steam plant, for some reason, and I only say that 
our analysis of it is found in our brief, page 495. It is not 
necessary now to take it up in detail. It was a new computa- 
tion. We don't know what use they intend to make of it. 

The CHAIRMAN. What page is that? 

Mr. GREEN. Page 495. We claim it is conclusive of 
nothing, and is based on false assumptions throughout. 

That, in substance, is the method adopted by the Company's 
witnesses. They have, in the end, agreed that our method of 
computation is correct. And for fear that my brother Brooks 
will argue that all they meant in rebuttal was^to say that, "If 
your method was logically applied the results will be thus 
and so," I want to call your attention to the statement made 
by Mr. Whitham, at the opening of his rebuttal — I mean 
where he begins his testimony in regard to the cost of steam 
power and water power, wherein he states positively, that he 
would find the value of water power on the basis of an average 
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load of 200 horse-power, in the way in which he does. And 
that way is by allowing the proper fixed charges, and using 
the proper items, as contended for throughout by the City, first 
in cross-examination as conducted by counsel, and later on 
by the statements of its witnesses. 

Mr. Whitham doesn't claim to be inserting his schedules for 
the purpose of refiguring on a proper basis our theories, but 
he adopts in turn those theories, and says, that is the way to 
find the value of water power, and on that theory it is thus 
and so. 

Now, the methods adopted by the City's witnesses are a:s 
they have been explained to some extent in the argument of 
senior counsel in this case. We have introduced, it is true, 
certain computations, which would show the relative cost of 
power at this station on an average load, say, of 200 horse- 
power, whether produced by steam at the .present plant or 
produced by the combined plants. We have in no instance in 
this case introduced those figures for the purpose of showing 
the value of water power at this plant, although in the rebuttal 
it was assumed by Messrs. Allen and Whitham that we did. 
We have inserted these computations to meet Professor 
Robb's theory, or other theories advanced by the other side, 
to show that on those three asumptions, either one of them, 
we could better aiFord to run by the present steam plant. 

The results of our various witnesses are tabulated for easy 
referente by the Commission, One set of witnesses has 
compared the cost of producing a 200-horse-power average 
load using the Company's steam and water plant with the 
cost of producing the same load by steam alone at this plant. 
Main and Warner did that. Then, other witnesses made a 
comparison between the cost of producing a 200-horse-power 
average load at the Company's water and auxiliary steam 
plant, with the cost of producing it at a standard steam plant. 
Of course the difference is much more than in the first in- 
stance, and such computations were made in one instance by 
Main, and in all instances by Manning. Then, other wit- 
nesses made a comparison which is, in substance, the same as 
the last, — between the cost of producing a 20O-horse-^power 
average load at this plant — that is, using the present hydraulic 
and auxiliary steam plant, — and the cost of producing the 
same amount if the plant were properly remodelled. 
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Now, when Whitham and Allen return in rebuttal, they 
introduce an elaborate set of tables to prove that if our wit- 
nesses had properly and logically applied their methods 
they would have proven that the value, the annual value, of 
water power at this plant was something over $12,000 a year, 
if a bonus of $72,000 was in the first instance paid. 

Mr. BROOKS. That is on what load, Mr. Green? 

Mr. GREEN. That is on an average load of 200 horse- 
power. That is what they say, and that is why I have so 
carefully called your attention to the object of the computa- 
tions made originally by Main and Warner. In no instance 
did these gentlemen get at the value of water power by those 
computations: that is, computations comparing the cost of 
producing a 200-horse-power average load at the present 
steam plant alone and at the present steam and hydraulic 
plant. 

It would seem also that Mr. Whitham, and I assume also 
Mr. Allen, must have read the schedules and evidence of the 
City's witnesses very hastily. Mr. Whitham, for instance, 
assumes that Mr. Warner didn't figure out this proposition at 
all, and he says that on the basis of Warner's figures, there 
could be a bonus of $72,000 paid and a rent of $12,000 at a 
loss of $243 a mill power per annum. 

The trouble is that Mr. Warner did figure out that proposi- 
tion, as we show on page 499. According to Mr. Warner the 
annual loss would be $754 a mill power. When Mr. Whitham 
comes to refigure Mr. Warner's table, he refigures it on the same 
basis. Warner makes his calculation on the basis of running the 
entire plaiit. Whitham assumes that this plant, the steam plant, 
the auxiliary plant, need only run five or six days a year — I 
forget which it is — and yet he extracts from Warner's table 
the entire pay roll for the engineers when running the entire 
year, and charges them up to the steam ptant for six days. 
Now Mr. Warner explained in his work that on his theory of 
running this plant these engineers were not only engineers, 
but they looked after the dynamos and assisted in the general 
work of the plant. They are called engineers, they have to be 
there as engineers, but they are employed in other capacities 
about the plant. 

There were other errors to which it is not necessary at this 
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point to call attention. For instance, Mr. Whitham says that 
Mr. Blood made no computations atong this line, and there- 
fore he goes to work and makes up a set which he assumes to 
come out of Blood's testimony, and cannot be found there 
anywhere. As a matter of fact Mr. Blood made all these com- 
putations, and we tell you in our brief where they are found 
in the evidence. 

In the case of Dr. Bell, I think, Mr. Whitham gets in some 
of his finest work in the case. He states that Dr. Bell says 
that it would cost a certain amount to run this plant by water 
and by steam, and he takes those figures and then he takes 
the figures that Dr. Bell found for running the steam plant, 
and he works out some result highly favorable to water power 
on that basis. Now what Dr. Bell did was this: he took for 
the moment figures which represented the Company's cost of 
the water plant and steam plant as given by H. A. Foster, and 
the cost of operating these plants as given by H. A. Foster, 
and he uses them merely to demonstrate that if those figures 
were correct, or that if a person was to be forced to pay those 
figures it would be an entirely losing venture; ai person could 
better afford to pay something and not take the plant. And 
that is all he used them for. He found no value of this plant 
whatever, based upon those figures. What he did when he 
came to get a value for this plant was to take first the cost 
of operating a standard steam plant, including all fixed 
charges. He then found the cost of operating the combined 
plants assuming measured water at $1,500 per annum omit- 
ting all fixed charges; those had to be omitted on his theory, 
because you understand, that theory depends upon the fact 
that you leave out of consideration so far as the plant you are 
valuing is concerned, the fixed charges, for the reason that 
you are seeking to find the amount of money which you can 
apply in the shape of fixed charges. It appears, then, that by 
a comparison with the cost of operating a steam-driven plant 
of modern design he found the value of this plant. They 
have simply distorted the evidence of Dr. Bell and have mis- 
applied the assumptions which he made for a purely tem- 
porary purpose, and which he abandoned when he thereby 
demonstrated that on their theory of valuation as expressed 
by H. A. Foster you could better afford to pay something for 
the privilege of not taking the plant. 
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Mr. Tower introduced one or two tables, in his direct testi- 
mony, to show the cost of producing sixteen mill power by steam 
alone or by the combined plants in Holyoke. We have seen 
fit to tabulate Tower's results side by side with Main's and 
Manning's. We suggest to you that there are reasons why 
these computations are of very little use to us. It is in evi- 
dence, any,way, and should be considered. 

Wc thought that it would make the task easier for all par- 
ties concerned if we tabulated the cost of the plants, or value 
of the plants, assumed by these three gentlemen for the sake 
of making their computations, and arranged their results side 
by side, and we have done so on pages 502 and 503 of our brief 
on the facts. You will see that they have all assumed coal at 
about the same price for the sake of comparison, $4 and $4.05 
a ton — very little difference. ' For the sake of accurate com- 
parison, we suggest to you that interest on the tonus should 
be included, at least for the time being, and so we have 
charged interest at the interest rate accepted by each of the 
witnesses. We claim that there should be charged to the water 
plant interest on the bonus. That eliminates itself later on 
and is only inserted for temporary comparison. 

The result of these tables as they stand, in the first instance, 
is to show that according to Mr. Tower it would be a great 
deal cheaper to produce this power by water than by steam. 
The contrary result is determined by Main and Manning. 

Now we set ourselves this task: to find out in detail, if we 
could, just where the difference lay between the computations 
of Tower and Main, for instance, and Manning, so that you 
could determine whose contention was right. It only takes 
a glance to see that the large item of difference is in the coal. 
You will see that Mr. Tower gets in a coal bill of $33,359, as 
against $21,246 by Main and a lesser ampunt by Manning, sp 
that when you come to study the coal bill, you strike the 
chief item of difference between the parties. I won't follow 
through all these computations with you, gentlemen. We 
show you that one difference lay jn the fact that Mr. Tower 
is running his steam plant on a load of 1,040 horse-power, 
while Main and Manning are running on a load of 1,000 horse- 
power, and the reasons for the difference between these fig- 
ures are stated by Main. He regards the efficient load as 
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being about 1,000 horse-power. Then we have made an 
allowance in the coal consumption — per cent allowance — for 
that reduction in Mr. Tower's table. 

We were very much puzzled by Mr. Tower's statement 
that he had allowed 2.12 pounds of coal per horse-power hour, 
and, as he recalled it, 3 per cent of that amount in addition 
for banking. It seemied to us that if he had allowed that, 
which would amount in all to about 2.18 pounds of coal per 
horse-power hour, that amount would be too large, but appar- 
ently even that would not account for his large coal bill. So 
we have figured it out, and we give you the computation in our 
brief showing what the consumption of coal should be on the 
basis of 2.12 pounds of coal per horse-power hour, and that 
would call for 7,229 tons. Now he figures on 8,340 tons. 
That means, then, that he allows 1,1 11 tons of coal for bank- 
ing, when running 24 hours a day six days in the week. In 
other words, he is allowing just about 2^ pounds of coal per 
horse-power hour. 

Well, now, you have come to a question of opinion, gentle- 
men. Mr. Main says that 1.6 pounds of coal per horse-power 
hour for such a proposition as this is sufficient allowance. Mr. 
Tower has figured in fact on 2^ pounds of coal per horse- 
power hour. Now which is right? We have to there appeal 
to you on the character and experience of our witnesses and- 
to your own knowledge. It musf be that you have had some 
experience, some knowledge, of what is done at commercial 
plants, of what is done at manufacturing plants. You have 
heard our witnesses. And we ask you to accept the statement 
of Mr. Main that, running on a uniform six-day 24-hour load 
of 1,000 horse-power, 1.6 pounds of coal per horse-poiwer hour 
is enough. All Mr. Whitham asks and figures upon in a sim- 
ilar computation, where he is dealing with a cooling tower 
proposition, is i Ji pounds of coal per horse-power hour, and we 
have come to regard Mr. Whitham as capable of figuring on 
the outside in almost any particular. 

Now if Mr. Main is right, and we ask you to believe that 
he is right from all the evidence in this case, from his appar- 
ent fairness and candor, from his wide experience, the result 
of it all is this: that Mr. Tower's results, properly corrected, 
are much more favorable for our contention than are the 
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results of either Main or Manning. You will note another 
thing, that although Mr. Tower is dealing with a paper mill 
proposition, as I recall it — at least a manufacturing proposi- 
tion — he gives no credit for the exhaust steam, which we 
claim should be given in such a computation as this. 

Believing that it would be of interest for you to know just 
where the result would stand if Mr. Tower's coal bill was cor- 
rected—of course it is simply figuring back from his result to 
our result on one item — but having shown where the differ- 
ence lies, and having argued to you that we are right in this 
contention, then we submit to you the result of Tower's com- 
putation if his coal bill is corrected, on the theory that we 
should be allowed for exhaust steam and that 1.6 pounds per 
horse-power hour is right. The result is expressed on page 
505 of our brief. There would be an advantage of steam over 
water on this basis, according to Tower of over $12,000, of 
Main something over $10,000, and of Manning a trifle over 
$7,000. 

Now we subtract from these results the interest on the 
bonus, which was inserted heretofore, to get the amount of 
money that can be paid for power either for bonus or rent, 
and the result is that according to Tower we could pay $8,564, 
according to Main, $6,838, and Manning, $4,207; that there 
would be an advantage of steam over the water power of 
those amounts. * 

Then we subtract those amounts from the assumed amount 
of $22,553 in the first instance as the annual water rental, 
because the remainder represents the amount that could be 
paid and leave it a^ matter of indifference whether you oper- 
ated one way or the other. Accordingly as set out in the table 
at the bottom of page 505 of our brief we could on this theory 
.pay for water power: according to Tower, $14,289; Main, 
$15,715, and Manning, $18,336; or, reduced to mill power, 
divided by 16, according to Tower, $893, Main^ $982, and Man- 
ning, $1,146. You will see, then, by comparison with the evi- 
dence, that the result as given here is the same as that reached 
by Main and Manning in an entirely different way in their evi- 
dence. It is the exact figure which they -give. But we could 
not follow their reasoning side by side with Tower's work, 
and therefore we have worked it out in this method so as to 
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be able to carry Tower's table side by side with Main and 
Manning's. The result is as it had to be, unless some error 
had been made in computation, the same as the final result 
reached by Main and Manning. In the end, then, we arrive 
at this result; that if we aYe right as to coal cost, the use of 
exhaust steam, and consumption per horse-power hour, then 
Mr. Tower fully supports in all his other assumptions the 
result reached by Main and by Manning, and by this method 
of figuring we bring home to you clearly, we believe, the 
exact difference in the computation of these gentlemen. 

Now when Main and Manning had reached the result here 
stated, namely, that for the purpose of producing power in 
large quantities, a thousand horse-power at a time, in other 
words, for the most valuable use to which power could be 
applied, that you could afford to pay, for instance, $930 a mill 
power a year. Neither he nor Manning accepted that result 
as final. It is a mere balancing figure, as Warner puts it — a 
tentative figure. You must apply your judgment after you 
have reached this figure. You are not to take it that water 
power is absolutely fixed by the cost of steam power; steam 
power is simply an evidence of the value of water power. It 
is a "balancing or tentative figure. 

Main and Manning give their opinion on this point as based 
in part upon these figures as to the general market value of 
water power, and their opinion, I think, is fully as we have 
stated. That is, the opinion of Main is that it is worth $600 
a year a mill power with $4,500 bonus if you get the ordinary 
area of land and if you can assume not more than 22 restricted 
days. Manning's opinion differs in that he allows no bonus 
for the land and privilege, but believes that the land has its 
value for land alone, and that there is no value for the water 
privilege apart from the value of the land as land. 

You will find on page 507 computations made by Allen and 
Main as to the cost of producing eight mill power or 500 
horse-power by steam in a standard plant on a ten-hour load. 
You will note that according to Allen the cost of a' horse-power 
per year would be $29.21. According to Main it would be 
$20.49. I ^^ "o* going to deal with that further than to call 
your attention to Mr. Newcomb's testimony. Our friends on 
the other side put him on the stand and asked him to tell us 
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what steam power was worth in Holyoke, and set before him 
a problem, or several problems, and one of them was, "What 
is steam power worth on a 500 horse-power load and ten-hour 
basis," and he says it is worth in Holyoke $20 per horse- 
power. That is somewhat less than Main's result. It fully 
supports Main. 

In a like manner we have set before you Main's and 
Whitham's computations on page 508 of this brief, and you 
will notice that it is on the supposition of a 200-horse-power 
ten-hour load. They assume the same cost, you will notice, 
of the plant. They work out this result. Main says that the 
cost per horse-power per year is $25.32, and Whitham says it 
is $34.81. 

We call your attention to Newcomb again, who has given 
you the value of steam power in Holyoke — ^recognized value 
there — and on the assumption of an average load of 200 horse- 
power, ten-hour load, he says that it is worth $25, and that is 
32 cents less than Mr. Main's figure. 

These tables are inserted for what they are worth. We do 
not know what use is intended for them. We followed the 
lead of the other side ; computations were put in by them, and 
we made the same computations that they might be set' side 
by side. 

Now we have stated our conclusions on pages 508 and 509 
of this brief. They have been stated in substance by Mr. 
Matthews in his argument, and I do not think that I can state 
them as well or as concisely as they are stated by him. These 
are the conclusions drawn from a steam comparison. 

(Noon recess.) 
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Mr. GREEN. So far as our witnesses are able to find any 
indications from the cost of steam power, they are united in 
their conclusion that, on the basis of either of the three sug- 
gestions made by the Company as to bonus and as to rent, no 
one could afford to run the plant by water power. That is, 
either $72,000 bonus and $24,000 rent; $72,000 bonus and 
$12,000 rent; or $36,000 bonus and $12,000 rent. 

Mr. Main finds that the value of the plant and privilege, if 
we assume a sufficient area of land and not more than 22 
restricted days, and the right to pay $1,500 a year per mill 
power on a measured basis, to be $50,000. 

The CHAIRMAN. What is that? 

Mr. GREEN. Mr. Main finds that the value of the land 
and privilege is $50,000, on the assumption that there are no 
more than 22 restricted days, that the annual rental at $1,500 
per mill power is on the basis of measured water, and that 
there is a sufficient area of land to accommodate the mill pow- 
ers awarded. 

Warner, on the assumption of 45 restricted days — otherwise 
using the same assumptions — values the water plant ,and 
privilege at $50,000, as against Main's valuation of the land 
and privilege at $50,000. Warner values the land, privilege 
and water plant at $50,000. 

Stone and Blood find a value of the, hydraulic plant and 
privilege, — or the plant, land and privilege, of $85,000. Bell 
and Manning find values on the same assumption that I have 
already stated. 

Now, I only wish to call your attention to one thing here, 
and that I think I have already mentioned. You may find an 
inconsistency apparent on the surface between Main's valua- 
tion of the land and privilege alone at $50,000, and the valua- 
tion of Warner, for instance, of $50,000, for the buildings, land 
and privilege. The difference lies in the fact that one witness 
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treats the plant as a power plant simply, and doesn't take the 
whole plant into consideration, while the other does. I am 
quite sure that I have called your attention to this fact. 
Main's whole method of valuation would necessarily lose 
sight of the loss of power in the tunnels and shafting, because 
he values the plant simply as a power plant; while Warner, 
Stone, Blood and Bell, in getting at the operative cost of the 
whole plant united, will necessarily include in their figures, 
and by virtue of the comparison that they make with a proper 
steam-driven plant, all the factors in the case, atid will neces- 
sarily allow for the disadvantages and defects of this plant, as 
embodied in tunnels, shafting and belting. 

You asked me, if your Honors please, a while ago, why we 
ask that the power should be awarded on a measured bscsis? 
why we ought not to have power to accommodate the peak of 
the load? why the number of mill powers should not be in 
harmony with the extreme amount required at all minutes, 
perhaps, of the day, which is eight mill power, on the basis of the 
present load, stated roughly? 

Our answer is given on pa:ge 510 of our brief on the facts. 
The water, if awarded, to us, must be paid for as measured. 
Otherwise we shall suffer extremely financially in the opera- 
tion of this plant, and as we have pointed out to you else- 
where, a rental of $12,000 a year would practically make this 
plant worthless. That is the result of the computation of a 
great many witnesses. 

At one point of the case Mr. Prichard said that the total 
cost of operation should be 60 per cent of the gross receipts, 
and that the power should not exceed 25 per cent of the gross 
receipts. Now we have computed the amount that should be 
expended for power at this plant, on that basis, that is, so as 
not to have the operative expense exceed 60 per cent of the 
gross receipts. It is not necessary that I should follow 
through that computation. It is a mathematical computa- 
tion, set out fully in our brief, and if we have estimated this 
correctly, our result is correct. It will be decided, I assume, 
by a careful study of what we have done, that we could afford 
to pay for the water measured at the rate of $1,500 per mill 
power per annum, and not over $30,360 for the land and privi- 
lege. If we pay more than that, our water power in the form 
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of fixed charges and rent, or interest and rent. I should say, 
will cost us more than it should, and our total operative 
expense will be more than 60 per cent per annum. That, oi 
course, is but an indication, but the argument is based on the 
statement made by Mr. Prichard, and we thought it was 
worthy of consideration. 

The 25 per cent suggestion is hard to figure out. We have 
had a good deal of difficulty, and I think you will, if you read 
what Mr. Prichard said, to determine whether he meant that 
25 per cent to include fixed charges on the power plant, or to 
be exclusive of that, and just what he did include. Your result 
will vary widely, depending on whether you take the fixed 
charges into consideration or not. 

Professor Robb came into this case as an expert on power, 
relying almost entirely upon his experience in Hartford, and 
made his Hartford experience and the Hartford rates the 
basis of his testimony. That was passed upon by this Com- 
mission, and, owing to the fact that he so stated himself, we 
were allowed to cross-examine him in regard to the Hartford 
plant ; and an effort was made by our friends on the other side 
to show that power down in Hartford cost a certain amount 
of money, in order that this Commission by comparison would 
fix a value in Holyoke commensurate, as they claim, with the 
amount paid in Hartford. 

We had Mr. Main in his direct examination suggest to the 
Commission, I think, the proper items to be taken into con- 
sideration to properly make this comparison. Whether we 
did or not, I am not sure; I know we did in the Springfield 
case, but whether we did or not, we have a right to suggest 
out of the evidence, the mathematical reasoning which should 
be applied here, and have done so, and under sub-head N, on 
page 513 of our brief. We have there worked out our result, 
and offer it for your consideration. And we say that to oper- 
ate a central lighting station in Holyoke by water power, so 
that the same shall cost no more than is paid in Hartford for 
water power, the most that can be paid is $54,034 for the 
water plant, land, buildings and machinery, and privilege, 
with no rent, or $50,072 per annum for rent atid labor, and 
receive the privilege free. 

So far as the Hartford case, then, sheds any light upon the 
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question, it shows that our estimates and our reasoning in 
this case are fair and reasonable. 

Well, Mr. Anderson, from Springfield, dame forward and 
qualified himself to testify on water power on the basis of what 
his company paid in Springfield. He introduced a number of 
tables, not all of them consistent one with the other, tending to 
show what water power cost in Springfield. You will remember 
clearly, I think, that this company paid for its water on a meas- 
ured basis. It was only in the rebuttal testimony that Mr. 
Anderson was able to assume the mental attitude that an elec- 
tric lighting plant ought to pay for water on any other basis. 
He testified in direct examination that that was the fair and rea- 
sonable way and the only way that an electric lighting plant 
could afford to hire water power. 

Mr. Main, I am sure, in this instance, described in detail the 
method that should be followed to properly work out Mr. 
Anderson's facts and to determine what the cost of water 
power was in Springfield, or has been in Springfield, and what 
Holyoke could afford to pay for water power on the basis of 
Springfield results. His result is that to operate a central light- 
ing station in Holyoke by water power so that the same shall 
cost no more than is paid in Springfield for water power, the 
most that can be paid is $5,662 per annum for rent, labor and 
supplies, receiving the plant and privilege free, or a rent of 
$1,500 per mill power per annum for measured water and $3,046 
for the plant and privilege. 

Now if this Springfield comparison is of any importance, and 
if you are to take it into account, we claim again that unless there 
is a)n error in Mr. Main's computation, the results prove con- 
clusively that we have reasoned fairly heretofore and that our 
valuation is reasonable. 

I do not know that the Commission will ever arrive at the 
question of the cash value of the land and water power rent 
free. We do not see how you can ever pass upon that question, 
because this petitioner does not offer us water power for 289 
days or 300 days or 250 days. If they had we should have a 
different problem to deal with. But they offer us an uncertain 
amount of water power, and in their second offer they attach 
to it a reservation the interpretation of which is beyond counsel 
or commission in this case. 
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We have attempted to collect for you on pages 521 and 522 of 
our brief all the evidence in this case that relates to the cash 
value of the land and water privilege. Mr. Main values the 
plant and privilege on the basis of the present load at $100,000. 
Dr. Bell finds a value of the plant and privilege on the basis of 
the present load, and water rent free perpetually — and in each 
case on the basis of an assumed number of restricted days — 
a valuation of $190,000. Stone and Blood have estimated the 
cash value of the water plant and privilege on similar assump- 
tions to be $138,000. That estimate is for the water plant and 
privilege alone, while Dr. Bell's valuation is for the entire 
plamt. And you will, of course, in considering this aspect of the 
case, take into consideration that for general manufacturing 
purposes, unless you imagine we are going to run an electro- 
litic process up there or something of the sort nobody ever 
heard of in our part of the State — that only four or five mill 
powers are annually available, reasonably available, in connec- 
tion with the area of land offered. And if that is so, if five mill 
powers were awarded with this piece of land at the going asking 
rate of $600, that amounts to $3,000 annual rental, to be valued 
in cash in some form ; and if we should take eight mill powers 
at an annual rental of $600, that is $4,800 a year, which is about 
the amount which Mr. Main finds to capitalize. 

We apprehend that eight mill powers is the most that the 
Company seriously contends ought to go with this plant. Our 
only reason for so thinking is the fact that they have apparently 
figured on that basis in their schedules whenever they have ad- 
vanced any proposition that they appeared to have any real con- 
fidence in. It seems to us that the very highest value that 
could be put upon this privilege and power, if it was to be 
valued in cash atid was to be awarded rent free, would be 
Main's figure, and you cannot do that unless you guarantee us 
the number of days of use which Main assumes in getting at his 
value. And in conclusion, as in the beginning, on any theory 
and upon any basis, unless you can gnaraiitee the number of 
days of use we say you cannot value it in cash, because the fact 
which was assumed by the Company's witnesses at the outset in 
this case, namely, that the rebates took care of the restricted 
days, is not true. That I think has been fully demonstrated. 
Mr. Main has figured it out in detail, and his result is that after 
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allowing for the rebates on the basis of the present load, and 
assuming only 22 restricted days, it will cost $23 and some 
odd cents in cash for every day of restriction above the 
rebate which is allowed. That is why he says, and Dr. Bell 
says, that each day of restriction detracts from the value of 
this plant about $500. 

And now, as a general and final conclusion of our whole 
case, we saiy that you should omit the gas plant from transfer 
and from valuation because the title to so much of it as lies 
in the bed of the river is defective. We say that if you do 
award the gas plant, if our first suggestion is not true, that 
we should gay not over $200,000 for it, and you should make 
an allowance of 5 per cent a year for depreciation on the 
amount of your award from the date of your valuation extend- 
ing to the time that the plant is taken over by the City. 

We say that you should omit the water plant and the power 
at the electric plant from the transfer and award, because no 
water power has been offered for valuation in this case ; that 
a water plant without water is a useless thing. And that, 
having omitted the water plant and power from the transfer 
and award, we wish to make this further suggestion, which 
we are authorized at this time to make, and which does not 
appear upon our brief but which we will later incorporate. 

The electric plant, with its steam plant, is built and de- 
signed as part of a general plant which is to have water power. 
Now if there is no water power to be used, we say that the 
steam plant and the electric plant are unsuitable for the pur- 
pose of their use, for the many reasons, and relying upon the 
arguments relating thereto which extend throughout our 
brief ; and we therefore ask you, having omitted the hydraulic 
plant from award as being unsuitable because there is no 
power to go with it, to omit the steam and electric plants. 

Mr. BROOKS. That, as I understand it, means that they 
are to omit both plants. 

Mr. GREEN. Yes. 

The CHAIRMAN. That is to say, if we should take your 
view of it — 

Mr. GREEN. That is our request. 

The CHAIRMAN. We should not transfer anything, prac- 
tically ; the whole thing would remain in the hands of the Com- 
pany. 
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Mr. GREEN. Yes, sir. We do not want any part or par- 
cel of their plant unless we are obliged to take it. We began 
with that statement and we want to end with that statement ; 
and if the law will help us in any way, or if they, in their desire 
to avoid a valuation of their water power by this Commission, 
have put their proposition in such a form that this Commission 
ought not to award this plant in whole ox in part, we desire to 
stand upon our rights. 

Mr. COTTER. Why did your people pass the vote, then ? 

Mr. GREEN. Because, Mr. Commissioner Cotter, they 
believed that they could build a decent new, comparatively 
modern at least, electric plant there, and light their streets 
and public buildings. They believed they had a right to do 
it, a reasonable right to do it, and having once determined to 
do it, they did not propose to be driven out of doing it. 

The CHAIRMAN. You mean if we should conclude that 
no title should pass and no property could pass, you would 
then set up a plant of your own ? 

Mr. GREEN. We would then build just what we designed 
to build, a little plant in Holyoke to light our streets and pub- 
lic buildings. If you will examine our vote you will see that 
is all that was ever designed to be done — all we ever designed 
to do. 

Mr. BROOKS. Does that also apply to the vote of a year 
ago, in July? 

Mr. GREEN. It applies to it to this extent, and I am per- 
fectly willing to answer the question. The Company then 
takes us by the throat and says. We have got you, we can run 
this plant here for the next seventeen years, nothing can stop 
us, we can take this litigation to the Supreme Court and the 
United States Court, and we will have the profits and you will 
take the junk heap when we get through with it; and there- 
fore, unless you want to get knocked into financial smither- 
eens, come to our terms. Well, there was altogether too 
much fighting blood built into the Holyoke constitution to 
accept those terms ; and although they are obliged to get more 
than they wanted, perhaps, and they may be and probably will 
be obliged to pay more than some portions of this plant are 
worth, at least on our theory, they preferred to face the music 
than to be driven by the Holyoke Water Power Company. 
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The people of Holyoke in that second vote never expressed 
any desire to taice this gas plant or this electric light plant. 
They said they would face the music rather than to run away 
from their original proposition. 

The CHAIRMAN. I do not see how that has anything to 
do with the evidence here. 

Mr. GREEN. I was asked a question and I answered it. 

The CHAIRMAN. Oh, yes, certainly; but we have got to 
value this property according to law. 

Mr. GREEN. We say that the value of the ^team and elec- 
tric plant is not over $8o,ooo apart from the hydraulic plant, 
and ask you to award a sum not in excess of that amount and 
to allow us depreciation at lo per cent per year between the 
date of your award, January, 1898, and the day of the transfer ; 
assuming, of course, for the moment, that you overrule our 
first suggestion and that we have to take the plant. 

That, if you decide that we are to take the water plant, then 
we ask you to award therefor not over $65,000, less two per 
cent per annum for depreciation between the date of your 
award and the date that we are obliged to take over this 
property. 

We ask you, then, in substance, upon the legal propositions 
advanced, to decide that we are not to take this property. But 
if we are, then we ask you to award an amount not to exceed 
the sums that we have suggested, and to allow the sums for 
depreciation that we have suggested, between the date of the 
award, whenever that may be, and the time of taking over the 
plants. 

Mr. COTTER. In order to avoid any misunderstanding, 
Mr. Green, I will ask you a question, — of course that is with- 
out expressing any opinion, one way or the other. Assuming 
that the property is to pass to you, in accordance with your 
theory of the case what is the total amount of damages which 
you think this Commission ought to assess against the City 
of Holyoke? 

Mr. GREEN. You mean if the whole plant should be 
awarded? 

Mr. COTTER. Yes. 

Mr. GREEN. It should be not over $345,000. 

Mr. COTTER. $200,000 for the gas plant? 
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Mr. GREEN. Yes, and not over $145,000 for the hydraulic, 
steam and electric plants, less depreciation at the rate sug- 
gested between the date which is agreed upon for valuation, 
or determined as the proper date by this Commission for valu- 
ation ; for example, January, 1898 ; between that and the day 
of taking over the property. And you understand that the 
value of the steam and electric plants, — or, rather, the total 
value of the steam, electric and hydraulic plants, is coupled 
with the right to have our water power, if it is to be paid for 
at the rate of $1,500 a year, bought at measured rates. 

I thank you, gentlemen, for your attention to what, in many 
respects, is a difficult task; that is, to listen to many figures 
and the attempt to explain them in the limited amount of time 
which I have taken. It is long in itself, but it is short consid- 
ering the amount of territory which our brief embraces. 
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